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RAILWAY REORGANIZATIONS. 


By Aprian H. Joie, 
OF THE NEW YORK BAR. 


The wonderful development of the railways of the United 
States during the latter half of the past century has resulted 
in adding a new department to our systems of finance and juris- 
prudence. While this new department embraces corporate 
properties of every description, it derives its importance mainly 
from its relation to railroads. Railway reorganizations have 
come to be familiar things. The term ‘ reorganization” may 
be subject to criticism, for it is not always accurate. As a rule 
neither the railway nor the corporation, nor the affairs of the 
corporation, are ‘‘reorganized.” A transfer of the corporate 
property to a new corporation whose evidences of debt and 
shares of capital stock are distributed under some plan, whereby 
the creditors, and sometimes the stockholders, of the formerly 
existing company are permitted to receive interests in the assets 
of the new company, is a transaction which may be more appro- 
priately regarded as a compromise, settlement or adjustment ; 
although there are instances arising under the statutes of some 
of the states, and even, as in the case of the Texas Pacific and 
the Chesapeake and Ohio Companies, and of Maryland’s great 
historic railway, the Baltimore and Ohio Company, where there 
has been, by consent of all, a voluntary reorganization or, more 
properly, a ‘‘ recapitalization.” Still, it is a comprehensive and 
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expressive term, and the public have adopted it, just as they 
have adopted the absurd misnomer of ‘‘ trust,” as applied to the 
great industrial and business combinations of the day. The 
tendency of the people is to crystallize in a word or phrase some 
concept or idea which presents itself to them in an undefined 
and chaotic way, and they choose their symbols without much 
regard for scientific accuracy. 

When the American people began to build railroads, they at 
once discovered the utility of the corporation, with its capital 
divided into shares ; and not long afterwards they also learned the 
advantages to be derived from the creation of a bonded debt 
secured by mortgage. In substance, I conceive that the reason 
for the introduction of the mortgage as distinguished from the 
English debenture was that the construction of a line of railway 
in a growing and expanding country like our own was largely 
an experiment. The capitalists whose money was to be fur- 
nished hesitated, with the characteristic timidity of capital, to 
put themselves in any other category than that of secured cred- 
itors; while the projectors, with the characteristic daring of pro- 
jectors, were willing to take the risk of the enterprise and to 
represent their contributions of energy, skill and ingenuity of 
device by shares of stock, from which, if successful, they would 
derive generous profits. It was then believed by the simple- 
hearted banker and lawyer that a first mortgage on a line of 
railway afforded to the bondholder a security bearing some 
analogy, both as to the nature of the lien and the method of its 
enforcement, to the security afforded by mortgages upon city 
lots, or farms, or other classes of real property. We have since 
been instructed by wise and learned jurists that the banker and 
the lawyer were wholly mistaken. They did not know the law. 
As they were bound to know it, there is no excuse for their 
error, according to a well-known maxim. This we shall see 
later on when we consider some questions affecting the priority 
of liens. 

From the primordial types of share capital and mortgage 
bonds developed all the bewildering creations of second and 
third mortgages, prior-lien mortgages, general mortgages, in- 
come mortgages, terminal mortgages, consolidated mortgages, 


RAILWAY REORGANIZATIONS. 3 


collateral-trust mortgages, extension mortgages, refunding mort- 
gages, first and second, cumulative and non-cumulative, pre- 
ferred stocks, voting-trust certificates—the list grows to stu- 
pendous proportions, but it is known to the investors, wary and 
unwary, of America, of England, and of the Continent. 
Naturally, with all this effective machinery, came insolvency. 
At first the procedure was simplicity itself. ‘The trustee of the 
mortgage went into court, or resorted to the ordinary summary 
power of sale, and foreclosed the equity of redemption of the 
mortgagor. The stock, to use an expression more forcible and 
familiar than elegant, was ‘‘ wiped out.” That was the end of 
it. The unsecured creditor retired to his place of business, 
charged the debt to profit-and-loss account, and endeavored to 
make up his loss by overcharging the successor company. The 
stockholder went into the market to find some more bargains, 
hoping by a lucky stroke to ‘‘ average.” But it was not long 
before there came into the minds of stockholder and of general 
creditor a sense of the infinite capacity for delay which is af- 
forded by our judicial system. The road to a decree of sale 
became less smooth andeasy. Then, too, it was not uncommon 
that the men who owned largely of the mortgage bonds also 
held largely of the shares of stock about to be rendered value- 
less. Moreover, broad and liberal business views began to pre- 
vail, and it was seen that, as the trouble usually came from the 
lack of cash resources, it would be only just, and would also 
tend to aid the bondholders in performing what was often a dif- 
ficult and burdensome task, if unsecured creditors and stock- 
holders should be permitted to contribute towards the cash re- 
quirements of the new corporation, and thus effect some salvage. 
Out of all these things, and perhaps others which need not be 
enumerated, grew up the modern railway reorganization, often 
involving millions on millions of values, the fortunes of the 
rich, the savings of the poor, the prosperity of thousands of 
human beings, and even the welfare of communities; to the 
solution of whose problems some of the greatest men in poiitics, 
in finance, at the bar and on the bench have given the most 
arduous labor, the highest forces of their intellects, and in some 
instances their very lives. 
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It is not my purpose to consider reorganizations which are 
effected by the consent of all the parties in interest, or by a 
valid voluntary sale of the corporate assets to a new company. 
These do not often present legal questions of much difficulty. 
In such cases, as in all reorganizations, the persons who assume 
to deal with the subject are bound to consider the condition of 
the property, the amount of money needed to render it profitable 
and productive, and the probable earnings and income which 
may reasonably be expected from its operation under new con- 
ditions. They must also consider the relative values of the 
existing obligations and stock issues, in order to arrive at a fair 
distribution of what may, for brevity, be called the new securi- 
ties. When these practical business matters have been ar- 
ranged and the assent of creditors and stockholders obtained, 
the legal process becomes a mere matter of machinery. It is 
the reorganization through the process of judicial sale which 
has the principal interest for the lawyer. It would be inappro- 
priate to present anything in the nature of a treatise, for the 
subject is far too comprehensive. I propose only to comment 
briefly on some of the legal incidents of such reorganizations. 

In the first instance, when all the creditors and the corpora- 
tion are not acting in unison, the aid of the courts must be in- 
voked for the purpose of preventing the dismemberment of the 
properties, the waste of assets and the destruction of values 
which would result from a seizure under various writs and 
processes at the suit of creditors struggling for preference in a 
race of diligence. 

In the early days of railway foreclosures, as we have ob- 
served, the trustees of the mortgage were accustomed to insti- 
tute their suit and to make an application for the appointment 
of a receiver under the well-known rules applicable to mort- 
gaged property. But in course of time it was found that cir- 
cumstances often rendered it necessary to take prompt action in 
advance of default in the payment of interest or of principal. 

Here we come to the first striking anomaly in the adminis- 
tration of equitable rules as applied to railways. Again and 
again the courts have declared that simple contract creditors of 
a corporation who have not reduced their claims to judgment 
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and who have obtained no express lien are not entitled to ask 
for the seizure of the debtor’s property and its application to the 
payment of their debts; and even where the statutes of the 
state permit such a proceeding in the state courts the federal 
courts will not recognize it, because ‘‘the line of demarcation 
between equitable and legal remedies in the federal court can- 
not be obliterated by state legislation.”’ Yet we find that, 
somehow, within the past decade at least, a half dozen great 
railway systems have passed into the possession of receivers 
upon bills filed by complainants without judgments, without 
express liens—stockholders, bondholders whose bonds were not 
in default, general creditors; and where, as in some instances, 
the assertion of a lien upon income has been made, it is pal- 
pably an ingenious device to bolster up an insufficient pleading. 

The action of the courts in facilitating such proceedings for 
the supposed protection of railway properties affords a marked 
instance of the tendency of judges to introduce into our juris- 
prudence new rules and principles where it is believed that the 
interest of the public demands a variance from precedents. 
When a railway company is in financial difficulties and foresees 
disaster the managers of the property are fully aware of the 
existing danger long before open insolvency occurs. The 
scheme of permitting some creditor having a valid claim to 
enter a judgment and thereupon, on a creditor’s bill, with the 
assent of the defendant, to obtain the appointment of a receiver 
of the property, was once a favorite one. But this method of 
procedure was found sometimes to be of doubtful efficiency ; 
and in one instance the federal court in Missouri appointed a 
receiver of the property of the Wabash, St. Louis, and Pacific 
Railway Company upon a bill in equity filed by the corporation 
Itself against its mortgage creditors. This action was after- 
wards affirmed by the Supreme Court of the United States.’ 
The grounds upon which the courts assume to proceed in such 
situations are concisely stated by Judge Shipman in the case of 
the New York and New England Railroad Company.’ He says: 


1 Hollins v. Brierfield Coal and Iron Co., 150 U. S. 378, 379. 

*Central Trust Company v. W., St. L. & P. Rway. Co., 29 Federal Re- 
porter 618-623. Railroad Co. v. Humphreys, 145 U. S. 95, 96, 114. 

#19 Federal Reporter 663. ' 
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‘¢T am of the opinion that when a railroad corporation, with its 
well-known obligations to the public, has become entirely insolvent 
and unable to pay its secured debts, unable to pay its floating debt 
and unable to pay the sums due its connecting lines, unable to borrow 
money, and in peril of the breaking up and destruction of its busi- 
ness and confesses its inability, although no default has as yet taken 
place upon the securities owned by the orator, but a default is immi- 
nent and manifest, a case has arisen where, upon a bill for an injunc- 
tion against attacks upon the mortgaged property and a receivership 
to protect the property of the corporation against peril, a temporary 
receiver may properly and wisely be appointed.” 


And in referring to the Wabash case (ante) Chief Justice 
Fuller says : 


We have already seen that the theory of this bill was that an 
insolvent railroad corporation may, in the public interest and for the 
benefit of all its various creditors, surrender its property to a court of 
equity, to be preserved and kept in operation until it can be disposed 
of according to the several private rights concerned.” 


Realizing, undoubtedly, that the public nature of railway 
property constitutes a slender basis for entertaining jurisdiction 
of a bill filed by the corporation itself or by a simple contract 
creditor, the Supreme Court has brought forward the consider- 
ation that while the corporation might have objected tothe juris- 
diction and to the appointment of a receiver, yet its express con- 
sent waives the defense, and, as the administration of the assets 
of an insolvent corporation is within the functions of a court of 
equity and the parties are before the court, the court has power 
to proceed with such administration. 

A learned and eminent lawyer of Massachusetts, when 
president of the American Bar Association, took occasion some 
years ago in his address to that body to criticise such proceed- 
ings severely, and contended that they were usually collusive, 
that they were without any proper legal basis, and that they 
invariably resulted to the disadvantage of the lawful creditors 
of the company. While the views of Mr. Storey are entitled 
to great respect, yet I cannot help thinking that his judgment 
was somewhat influenced by an unfortunate experience to 
which he had recently been subjected, where he conceived that 
a serious wrong had been done to his clients through the action 
of one of our federal courts. 


1 Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371, 380. 
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After describing a bill of complaint of the character to 
which reference has been made, he says: 


‘6 In brief, fhe representatives of the debtor ask that the creditors 
be deprived of that to which they are entitled, in order to preserve for 
the debtor property to which confessedly it is not entitled. . . . To 
disguise the naked effrontery of this position the bills have generally 
alleged that the public interest will suffer from the disintegration of 
the system, but if the public interest did not prevent the making of the 
contracts it should not prevent their enforcement, even if it were pos- 
sible under the Constitution for courts to take private rights for any 
such shadowy public use and without any compensation. Practically, 
however, it may be doubted if there is any foundation for this claim, 
which certainly has never been established after argument, for no op- 
portunity to litigate it has been given.” 


In this statement Mr. Storey seems to have gone a little too 
far. The jurisdiction of the courts to take. possession of rail- 
roads and appoint receivers in advance of foreclosure proceed- 
ings is well established in this country by decisions in the several 
circuits as well as in the Supreme Court. Mr. Storey did not, 
perhaps, anticipate the utterance of our highest tribunal which 
affords a reason for such and some other decisions, viz: that 
‘6 all judicial proceedings must be adjusted to facts as they are.” ? 
He overlooked the fact that ‘‘ railroad mortgages are a peculiar 
class of securities.”* He did not remember that ‘ foreclosure 
proceedings of mortgages covering extensive railroad prop- 
erties are not necessarily conducted with the limitations that 
attend the foreclosure of ordinary mortgages.”* In other words 
he failed to appreciate the truth that in dealing with railways, 
especially extenssve ones, the settled rules of law and practice 
may properly be disregarded, and the courts are not to be 
hampered by precedents or authorities. Possibly, small and 
unimportant railways are still to be governed by the ordinary 
rules. I am reminded of a distinguished federal judge who 
once told me that he would decline to entertain jurisdiction of a 
case where the railroad was less than one hundred miles long. 
In that instance, however, it is only just to say that the remark 
was a playful one, and that it was not intended to be preserved 
for the benefit of posterity. 

1 Louisville Trust Co. v. L. N. A. & C. Ry. Co., 174 U. S. 682. 
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But while Mr. Storey is wrong in denying the power of 
the court to do such acts as it may consider to be necessary for 
the preservation of a railway, without regard to precedent, yet 
there is much justice in his remarks with reference to the selec- 
tion of receivers. It is true that the receivers of the property of 
such corporations should be men of the highest character and 
ability, and as impartial as the lot of humanity will permit. 
Yet, it is not easy to establish any general rule which will adapt 
itself to all cases. One eminent federal judge, who has recently 
retired from the bench, always declined to appoint a receiver 
who had been directly connected with the management of the 
railway, and yet there are instances where it is for the benefit of 
creditors as well as of stockholders that the receiver should be 
a man familiar with the management of the particular property. 
The evils of which Mr. Storey complains are somewhat exag- 
gerated by him. To the credit of our federal judiciary, it must 
be said that instances of improper appointment of receivers are 
extremely rare. On the whole, the course recently adopted by 
Judge Lacombe, in the case of the Third Avenue Railroad 
Company, is doubtless the most prudent one, and it is to be 
hoped that it may be followed by judges in all the circuits. In 
that case a temporary appointment only was made, and all per- 
sons interested in the property, whether as creditors or stock- 
holders, were invited to appear on a day appointed in the order, 
with the right to be heard on the question whether the receiver- 
ship should be continued, and also as to the person who should 
be receiver. While it may be true that the security holders are 
usually scattered and unorganized, yet it must be a very extra- 
ordinary case where a sufficient number cannot be brought 
together under the summons of a court, to prevent the appoint- 
ment of an improper person, or, at all events, to obtain the ap- 
pointment of some satisfactory associate receiver. 

The fact that mortgaged lines of railway very commonly 
extend through many states and many judicial districts some- 
times occasions serious difficulty and confusion. It is manifest 
that some one court must assume control of the litigation and of 
the property; but the organization of our federal courts, where 
these proceedings are usually conducted, is such that the Circuit 
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Court of one district is wholly separate and distinct from the 
Circuit Court of any other district. The practice of filing a 
bill called a ‘‘principal bill” in one district and ‘‘ancillary” 
bills in other districts was disapproved and held to be irregular 
and improper by Mr. Justice Harlan in a well-considered 
opinion.’ Hence came the unseemly contentions of the several 
courts in the case of the Northern Pacific Railroad, where three 
or four sets of receivers struggled for the possession of the prop- 
erty, to the lasting injury of the unfortunate bondholders and 
shareholders. It was not until the justices of the Supreme 
Court, in a somewhat informal and, perhaps, a summary fashion, 
interfered to quell this judicial turmoil and controversy, that 
order was evoked out of chaos and the scandal swept away. It 
is clear that either judicious legislation should be secured or that 
some controlling decree of the Supreme Court should be obtained 
to prevent a repetition in the future of this undignified and inex- 
cusable strife of judges for patronage and power. I refer to 
the Northern Pacific case as a striking example. There have 
been other cases, and unless some wise action to prevent it shall 
be taken by Congress or by the court of final jurisdiction we 
shall again and again be subjected to similar experiences, which 
can result only in bringing discredit upon our courts and dis- 
grace to the administration of justice. 

When the railway has passed securely into the possession of 
the court, the prospective reorganizers encounter the problems 
connected with the debts of the receiver and with the attempts 
of general creditors to obtain a preference over the mortgage 
liens. 

Every one is familiar with the ‘‘ receiver’s certificate.” So 
far as it is a mere evidence of indebtedness, entitled to payment 
only out of the income of the property, it is undoubtedly harm- 
less, and the authorization of such certificates is a legitimate ex- 
ercise of the power of the court in the protection and preserva- 
tion of the trust funds in its hands. But usually the court 
directs that the indebtedness evidenced by the certificates shall 
constitute a first lien upon the entire property, income, and fran- 
chises of the corporation, and relegates the first mortgage to a 

1 Mercantile Trust Co. v. K. & O. Ry. Co., 39 Fed. Rep. 337. 
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secondary position. It has been well said by a wise and pru- 
dent commentator that this dangerous power, unlimited by any 
statute or constitution, by the exercise of which the solemn ob- 
ligations of the mortgage contract are impaired and a large por- 
tion of the mortgage security diverted, cannot be sustained 
upon any just principles of legal reasoning. Yet this power is 
so well established by authority that its existence is no longer 
open to question. The legislatures of our states, which are sup- 
posed to be exponents of the people’s will, must perforce re- 
spect contract rights, but the chancellor is under no such obli- 
gation. 

The attempt is usually made, and sometimes successfully, 
to obtain the consent of the mortgage creditors to this displace- 
ment of their security. As in most instances it is impracticable 
to procure the consent of the holders of the bonds, it is sought 
to bind them through the act of the trustee of the mortgage. 

It has been suggested in essays, monographs, and addresses 
on several occasions that the trustees of corporate mortgages 
are in a measure indifferent to the obligations of their trusts ; 
that their representation of bondholders is nominally only, and 
that they are frequently more inclined to accede to the wishes 
of the debtor corporation, by whom they were originally ap- 
pointed rather than to serve the interests of the owners of 
bonds for whom they are trustees. According to my obser- 
vation these criticisms are unjust. There may be cases where 
individual trustees—and by that term I mean natural persons 
and not trust companies—have allowed themselves to be used 
as the instruments of the persons interested adversely to the 
bondholders, but trust companies generally are extremely care- 
ful to preserve in every practicable way the rights of the 
holders of the bonds. The difficulties which surround them 
are scarcely appreciated either by the courts or by the public. 
As a rule, the trustees occupy solely a trust position, and are 
not owners of the bonds themselves. The security holders are 
scattered, they know little of the situation of the property, and 
they are unknown to each other. When the trustee is sum- 
moned by the court to show cause why an issue of receiver’s 
certificates should not be authorized, and is told by counsel for 
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the petitioner or for the receiver, or frequently by the judge 
himself, that such an issue is necessary to maintain the integrity 
of the property, or to put it in safe order and condition, or to 
make repairs which are demanded by the public interest, or to 
complete construction work, what is the trustee to do? Time 
is not afforded to ascertain the wishes of the bondholders—a 
difficult task at the best unless the powerful aid of the court 
itself is invoked to call the bondholders before it. If the trus- 
tee opposes the petition he is forced into a controversy, which 
is usually distasteful to the court, and, moreover, may be in the 
end injurious to the property. If he asks the court to defer ac- 
tion until investigation may be made, he is told that the matter 
is pressing and must be decided at once. On one occasion the 
trustee was informed by the judge that it might object if it 
chose, but that the certificates would be issued notwithstanding 
any such objection. The judge acted wisely. He had made 
up his mind that the necessity existed; he was protected by the 
judicial panoply, and he did not attempt to avoid responsibility 
by imposing it upon a trustee having no such protection. 

But the most amazing exercise of the power of the court in 
this regard may be found in what is known as the Illinois Mid- 
land case,’ where the trustee of one of the prior mortgages 
never received any notice of the application, and was not a 
party to the suit. The receivership was instituted under a judg- 
ment creditor’s bill, and afterwards foreclosure bills were filed 
which were consolidated with the creditor’s suit. No order was 
entered in the foreclosure suits appointing the receiver. Eigh- 
teen different series of receiver’s certificates were issued in 
order to pay claims of almost every conceivable character. All 
these certificates were decreed to be prior liens upon all the 
property of the company, and it was held that the consent of 
neither the bondholders nor of the trustee was necessary, be- 
cause they knew that the road was being operated by the re- 
ceiver, and although the interest on the bonds was in default 
they had not instituted proceedings to enforce the mortgage. 

The conclusion cannot be resisted that some salutary restric- 
tions should be placed on the exercise of this extraordinary 

1117 U. S. 434. | 
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power, and respect for vested contract rights demands that such 
rights should not be destroyed without ample investigation and 
full opportunity to be heard on the part of all persons having 
an interest in the fund. It is not difficult to give public notice 
by advertisement of the intention to consider the question of the 
creation of receiver’s prior lien certificates, and to afford to 
bondholders, shareholders and general creditors an opportunity 
to present to the court all the considerations bearing upon the 
subject. This was the method of procedure suggested by Judge 
Lacombe in the Third Avenue Railroad case, and it is worthy 
of imitation. 

A more serious question arises with respect to the payment, 
in preference to the mortgage bonds, of debts incurred by the 
mortgagor for labor performed and for materials and supplies 
furnished prior to the receivership. Here again the federal 
courts have established the doctrine that in the exercise of their 
equitable powers they may displace the mortgage lien and apply 
the funds properly belonging to the mortgagee in order to pay 
and discharge the claims for labor, equipment and material, as 
well as car rentals, and even fees of counsel. 

The state courts have been reluctant to go to the same ex- 
tent. In New York, when it was sought to provide for the 
payment of labor claims by giving them a preference over 
mortgages—a request seldom, if ever, refused by a federal 
court—the Court of Appeals said: 

66 The argument in its support is that the value of the mortgage 
lien has been enhanced by the labor of the workman. It is easy to 
see that under such a plea the lienor might be entirely defeated, and 


the foreclosure of his mortgage rendered inoperative and useless. 
Such a result, except upon his consent, the courts have no power to 


sanction.” ? 
But the public character of railroad corporations is again 


invoked to sanction the substitution of what some judge or set 
of judges may think to be for the public benefit, in place of 
that ‘‘collection of principles to be found in the opinions of 
sages, or deduced from universal and immemorial usage, and 
receiving progressively the sanction of the courts”? which 
we call ‘‘the law.” It cannot be denied that much may justly 


1 Metropolitan Trust Co. v. T. V. & C. Ry. Co., 103 N. Y. 245. 
Kent, Lecture xxi. 
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be said in favor of the protection of laborers, servants and 
materialmen under certain conditions, even at the expense of the 
mortgagee. The argument of Judge Caldwell in the Kansas City, 
Wyandotte and Northwestern case’ is certainly a vigorous and 
forcible exposition of his long-established conviction that the 
rights of the holder of a railway mortgage bond have priority 
over no other rights except those of stockholders. Whatever 
may be said of his reasoning, which seems to be a remarkable 
medley of good sense and nonsense, we are compelled to recog- 
nize the fact that the federal courts, after a fashion and in a 
shifting, vague and uncertain way, do about what they please 
in arranging the order of payment of railway debts. 

The just cause of complaint which we are entitled to present 
to the judges of the courts is that no settled rules have been 
established by which we may test the right of a general creditor 
to a preference over the bondholder. Judge Caldwell’s rule, 
that all general creditors are entitled to such a preference, has 
the merit of being comprehensive, but it is not followed by any 
other jurist, except possibly by Judge Hanford, of the District 
of Washington, and the Supreme Court has done little more 
than to tell us that it will act as the particular circumstances of 
the case seem to require. 

One may search the reports from Fosdick v. Schall? to 
Lackawanna Co. v. Farmers’ Loan and Trust Co.* without 
finding any definite principle established, unless it be that the 
court possesses the power, whenever it sees fit to exercise it, to 
take from the mortgage creditor the income, and even the prin- 
cipal fund belonging to him, for the purpose of applying it to 
the payment of unsecured claims. Let any one compare the 
the decision in the Lackawanna case with the case reported im- 
mediately before it‘ and try to reconcile the two decisions and 
he will be forced to ‘‘ give it up.” The Supreme Court says: 
‘“ This court has uniformly refrained from laying down any 
rule as absolutely controlling in every case involving the right 


153 Federal Reporter 182. Strongly disapproved by Jenkins, J., in Farmers’ 
Loan and Trust Co. v. Northern Pacific R. R. Co., 68 Fed. Rep. 36. 

299 U. S. 235. 

3 176 U. S. 298. 

#176 U. S. 257. 
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of unsecured creditors of a corporation, whose property is in the 
the hands of a receiver, to have their demands paid out of net 
earnings in preference to mortgage creditors.”' There is even 
no certain ground presented upon which the power is said to 
rest. In the leading case’ it is suggested that the income upon 
which the mortgagee was entitled to rely was only the net earn- 
ings, and that in accepting the security he impliedly agreed that 
current debts made in the ordinary course of business should be 
paid from current receipts before he should have any claim upon 
the income; and if earnings had in the past been used to pay 
the interest on the bonds, or to provide additional equipment or, 
to make lasting and valuable improvements, which ought in 
equity to have been employed to keep down debts for labor, 
supplies and the like, it was within the power of the court to 
use the income of the receivership to discharge such obligations. 
But in that case there was not the slightest evidence that any 
income had been diverted either by the company or by the 
receiver, and the question of diversion does not appear to have 
been argued by counsel.*® It was also suggested that a court of 
chancery, when asked by railroad mortgagees to appoint a 
receiver pending foreclosure proceedings, might, in the exercise 
of a sound judicial discretion and as a condition of issuing the 
necessary order, impose such terms in reference to the payment 
from the income of the receivership of outstanding debts and 
labor supplies, equipment or permanent improvement of the 
mortgaged property as might ‘‘ under the circumstances of the 
particular case appear to be reasonable.” 

In accordance with this purely odster remark, one of our 
learned Circuit Judges, who has gained the distinction of being 
the self-constituted guardian of general creditors, and whose 
denunciation of bondholders has been frequently more lurid 
than wise, adopted the custom of making the appointment of a 
receiver conditional upon the payment of all unsecured in- 
debtedness in preference to the mortgage liens sought to be en- 
forced, although protesting quite loudly that it was not really 


1176 U. S. 285. 
® Foadick v. Schall, 99 tv. S. 235. 
# High, Receivers, 3d ed. 370. 
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necessary, because the court had power to apply admiralty rules 
to instrumentalities of land transportation. 
With respect to this the Supreme Court said : 


‘6 Can anything be conceived which more thoroughly destroys the 
sacredness of contract obligations? One holding a mortgage debt 
upon a railroad has the same right to demand and expect of the court 
respect for his vested and contracted priority as the holder of a mort- 
gage on a farm or lot. . . . No one is bound to sell to a railroad 
company or to work for it, and whoever has dealings with a company 
whose property is mortgaged must be assumed to have dealt with it on 
the faith of its personal responsibility and not in expectation of subse- 
quently displacing the priority of the mortgage liens.” ? 

Yet the same court which made this declaration is found 
nine years afterwards saying : 

‘ We have held in a series of cases that the peculiar character 
and conditions of railroad property not only justify, but compel, a 
court entertaining foreclosure proceedings to give to certain limited 
unsecured claims a priority over the debts secured by the mortgage. 
It is needless to refer to the many cases in which this doctrine has 
‘been affirmed. It may be and has often been said that this rule im- 
plies somewhat of a departure from the apparent priority of right 
secured by a contract obligation duly made and duly recorded, and 
yet this court, recognizing that a railroad is not simply private prop- 
erty, but also an instrument of public service, has ruled that the char- 
acter of its business and the public obligations which it assumes 
justify a limited displacement of contract and recorded liens in behalf 
of temporary and unsecured creditors. These conclusions, while 
they to a certain extent ignored the positive promises of contract and 
recorded obligations, were enforced in obedience to equitable and 
public considerations.” * 

It will be observed how much stress is laid upon the fact 
that the unsecured claims and the displacement of the contract 
rights are ‘‘ d:mzted.” But what limit has the court ever placed 
upon the exercise of its power in this behalf? There have 
been cases where the court has refused to give a preference to 
the unsecured claim, but this has not been because of any par- 
ticular rule established by the court. ‘* This decision .in each 
case has been more or less controlled by its special facts.”* No 
counsel may, with any confidence, advise a client whether or 
not his demand comes within the class which the court will rec- 
ognize as entitled to priority. Nocounsel may, with any con- 


1 Kneeland 7. American Loan and Trust Co., 136 U. S. 89, p. 97. 
£174 U. S. 682. 
3 176 U. S. 315. 
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fidence, advise a reorganization committee as to what moneys 
they will be required to furnish in order to satisfy preferential 
claims. This condition of doubt and uncertainty should be re- 
moved. Some fairly comprehensive rule should be established, 
and it should be followed in all the Circuits. It may be that 
‘*no fixed and inflexible rule can be laid down for the govern- 
ment of the courts in all cases,“ but no one asks for such a rule. 
The fact that one cannot do a thing perfectly does not prevent 
one from doing it as well as he can. When we are told that 
there can be no rule, we are told in substance that there can be 
no Jaw. | 

Where a body so learned and august as the Supreme Court 
of the United States has been unable or unwilling to formulate 
any method by which to test the right of an unsecured creditor 
to a preference over a lien creditor, it would be presumptuous 
on the part of a mere practicing attorney, laboring under the 
disadvantage of being a seeker after truth without the power of 
declaring effectively what is the truth, to suggest what such a 
method should be. But at all events it should prevent a manu- 
facturer of steel rails who was or should have been fully in- 
formed respecting the mortgage debts of a railway company, 
and who sold to that company when it was trembling on the 
verge of insolvency, from exacting payment in full out of the 
trifling fund to which the hapless widow or executor or trustee 
who had innocently invested money in the mortgage bonds is 
obliged to resort in order to save a small fraction of the invest- 
ment. It should recognize the fact that one who lends money, 
the product of labor, may have some slight equitable right to 
demand that the proceeds of his security shall be applied to his 
use and not diverted to that of another who was willing to sell 
at a profit supplies—no more a product of labor than the money 
loaned—or to do work, without taking any protective security, 
the debts, being wholly without credit in the financial world. 
It should discriminate between cases where the work performed 
_ or the materials furnished were manifestly necessary for the 
safety of the public, and cases where there was no real and 
substantial emergency. There is no sound reason for putting a 
premium upon heedlessness, carelessness, and indifference. 


199 U. S. 254. 
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The legislatures of many of the states have, it is true, de- 
vised in their wisdom statutes intended to deal with the problem, 
but it cannot be said that they have exhibited any broad, com- 
prehensive, or intelligent judgmentin framing theselaws. There 
is no uniformity about them. The different states are unable 
to agree upon the method of adjusting the respective rights of 
creditors. With the courts confessing inability to enunciate any 
principle and the legislatures laboring in confusion, we are con- 
fronted with a jumble on the one hand and a blank on the other. 
The situation is by no means creditable to the science of juris- 
prudence. 

After the reorganizers have given up the task of guessing at 
what the courts will decide upon the question of prior and pref- 
erential claims and have indulged in the delusive hope that 
there may be a few general creditors who are not to be paid in 
advance of ‘‘secured” creditors, they begin to estimate the 
amount needed to rehabilitate the property and to endeavor to 
ascertain with reasonable certainty the true value of the existing 
bonds and shares of stock in order to give to their owners a fair 
proportion of the new securities. Money must be supplied and 
who is to supply it ? 

Naturally, the owners of the stock of the insolvent company 
are expected to make some contribution of money as a condi- 
tion of receiving an interest in the reorganized company. It is 
customary to refer to this contribution as an ‘‘ assessment,” but 
the term is neither accurate nor descriptive. The stockholder 
merely buys an amount of the new securities proportionate to 
his holdings of stock. This apparently innocent method of 
procedure has been subjected of late to some judicial criticism, 
although it is doubtful whether the court intended to condemn 
the mere admission of the stockholder and exclusion of the 
general creditor in the absence of fraud or collusion." The de- 
cision has been the cause of grave uncertainty in the minds of 
the profession. 

It is not disputed that bondholders may lawfully agree with 
other bondholders to purchase the mortgaged property at the 
foreclosure sale, and deal with it as the owners after they have 

1The Monon case, 174 U. S. 682. 
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acquired the title. It is not disputed that the stockholders may 
agree with other stockholders to bid at the sale, and if they suc- 
ceed in their effort they may. ‘‘ reorganize” without objection. 
The general creditors may also combine, and if they are able 
to outbid their competitors, they too may ‘‘ reorganize ” in their 
own way. . 

It would seem, as well as may be ascertained from the 
opinion of the court in the Monon case, that 1f the bondholders 
and the stockholders come to any understanding Je/ore the sale, 
a wrong is perpetrated upon the excluded general creditor. 
That much injured person has been in some way defrauded. 
It is true that he has not been deprived of any contract right. 
He has not been excluded from the right to attend the sale and 
bid upon the property an amount sufficient to pay his claims. 
But, nevertheless, he has been defrauded because railway prop- 
erties are peculiar, because it is not easy for general creditors 
to combine together, because railways are usually bought by 
the parties in interest, and because when bondholder and stock- 
holder join it is impracticable to compete with them. 

The proposition thus asserted, although in a qualified way, 
by the Supreme Court, does not appear to be sustained by any 
well-considered authority, and it certainly tends to unsettle 
what was formerly supposed to be the law. If maintained to 
its full extent it will render it exceedingly difficult hereafter to 
reorganize any railroad property in an embarrassed condition. 

A fraudulent conspiracy between bondholders and stock- 
holders to bring about a default in the payment of the interest on 
the bonded debt, a foreclosure of the mortgage and a subsequent 
recapitalization in which the stockholders may obtain an in- 
terest to the exclusion of unsecured creditors, might justly re- 
ceive judicial condemnation.’ But where the company has be- 
come insolvent, where the mortgagees have the right to fore- 
close and have exercised that right, and even when the defen- 
dant corporation has expedited and facilitated the mortgagee 
in the assertion of that right, there should not be any imputa- 
tion of fraud or impropriety in the enforcement of the security 
and the vesting of absolute title in the purchaser at the fore- 

TR. R. Co. 7. Howard, 7 Wallace 392. 
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closure sale, notwithstanding the fact that the motives and in- 
tention of the parties may have been to effect a reorganization 
in which the stockholders of the debtor company should re- 
ceive a benefit.'. | 

An agreement between creditors of an insolvent to buy in 
the insolvent’s property at a judicial sale and then to give to 
the insolvent himself, or to set apart for his benefit, an interest 
in the property purchased is neither illegal nor void as contrary 
to public policy.? Nor is there anything illegal in an agree- 
ment, made in good faith by the bondholders of an insolvent 
railroad to buy in its property at a foreclosure sale and then to 
give to the stockholders of the former company an interest in 
its property, either for a consideration or without consideration. 

Under the: authorities such an agreement does not operate 
to cause any restraint in bidding. A creditor and his debtor 
may contract that at public sale, where all are permitted to 
compete, the creditor shall buy the property and afterwards ap- 
ply a part of it to the debtor’s benefit. There is nothing illegal 
or invalid in such a contract. It does not operate to depress 
the property or to cause it to be sold for less than its value. It 
is only a lawful means of protecting the property from sacrifice.® 

It is not easy to see why, if a part of the whole number of 
creditors may join in buying the debtor’s property at a judicial 
sale, and then give to the debtor a share in the estate, they may 
not agree in advance so to do. ‘* How does an antecedent 
agreement to do a perfectly lawful act render it fraudulent?” 
asks the Supreme Court of Pennsylvania.* The right to par- 
ticipate in the benefit of the reorganization comes to stockhold- 
ers not by virtue of their right as holders of stock, but purely 
from the grace of the prior-lien creditors, who have, in the 
absence of fraud, the power to give to whom they please an 
interest in the purchased property.* 


1 Dickerman, Trustee, 7. The Northern Trust Company, 176 U. S 193. 

Bame, v. Drew, 4 Denio 387 ; Wicker 7. Hoppock, 6 Wallace 94-98 ; Shoe- 
maker v. Katz, 74 Wis. 374. 

3 Penn. Transportation Co.’s Appeal, 101 Penn. St. 576 ; Central Trust Co. v. 
U. S. Rolling Stock Co. 56 Fed. Rep. 5; Paton 7. R. R. Co., 85 Fed. Rep. 838. 

4 Kurtz 7. R. R. Co., 187 Penn. St. 59. 

# Dow 7. Iowa Central Ry. Co., 144 N. Y. 426-430; Ferguson 7. Ann Arbor 
Ry. Co., 17 N. Y. App. Div. 336. 
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These considerations were not presented to the Supreme 
Court upon the argument of the case to which reference has 
been made, because it was not supposed that they were perti- 
nent to any question arising upon the record in the cause. It is 
to be hoped that when, if ever, the precise point is brought 
again before that court the subject will receive a thorough re- 
examination in the light of all the precedents and with facts 
instead of conjectures, upon which a definite decision may be 
based. As it stands now, it is not exaggeration to say that the 
Supreme Court has simply placed a dangerous weapon in the 
hands of those guerillas who hang about the outskirts of reor- 
ganizations and endeavor to levy tribute as a condition of abat- 
ing the nuisance of their presence.’ 

Among those who are not well acquainted with the subject, 
there is an impression that the men who perform the work of 
reorganizing railway corporations are more concerned about 
their own profits than they are with regard to the interests of 
the bondholders and stockholders. The impression is, however, 
without foundation. In most instances the members of the com- 
mittees are fully mindful of the obligations of their trust. The 
fact is that honesty and good faith usually prevail among those 
men who assume the task, often inadequately rewarded, of re- 
habilitating railroad properties. The great ‘‘ reorganizers ” of 
Wall Street are in truth and in fact honest and straightforward 
men. They are paid, of course, for their labor and trouble; no 
one could reasonably expect them to devote their time, their 
skill, and their acquaintance with the laws of business, to the 
benefit of others without receiving the same just compensation 
which professional men receive for similar services. But there 
are others who imitate the methods of the honorable bankers, 
who ape their style, who rely upon the gullibility of the inno- 
cent investor, and these mem should be closely observed, and 
their schemes should be carefully scrutinized. In this field, as 
in every field, the character of the leaders and promoters de- 
serves careful consideration. Those who are entitled to trust 


1Since this was written Mr. Justice Woods has, in a carefully considered 
opinion, based upon the facts of the Monon case as developed upon the hearing 
before the Master, reaffirmed the validity of the proceedings. 
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and confidence should receive it; but, after all, it is a matter 
of trust and confidence, and the public must place that confi- 
dence wisely or suffer the consequences of error and mistake. 

The great evil which seems to me to be the one most de- 
serving of condemnation in connection with railways, as well 
as with industrial and other corporations, is that of over-capi- 
talization. Many thoughtful men regard with alarm the 
suppression of ‘competition which they say comes from the 
multiplication of great companies. I cannot share in their 
apprehensions. Modern business had its beginnings in the 
monopolies granted to such corporations as the East India Com- 
pany. Whatever makes the necessities of life, or the conven- 
iences of life, cheaper and easier to obtain, enures to the benefit 
of the community. The outcry against system, administrative 
economy and judicious restriction of expenditure is not unlike 
the unreasoning clamor against the introduction of machinery 
in our manufactures and upon our farms. Mankind has found 
all these labor-saving devices a sort of benefit to the world, a 
potent factor in the development of civilization. The harm 
which is done to men by corporations does not arise from the 
mere existence of such combinations, nor from their practical 
operation as unified forces. 

While temporary inconvenience may be caused in some 
instances by the fact that only a few men may be required to 
do the work which many men were formerly engaged to do, 
yet the saving of labor and the cutting off of unnecessary indus- 
try must, by all the laws of political economy, contribute to in- 
crease the prosperity of the world at large. The mischief is 
done by the unwise expansion of the evidences of debt and of 
the evidences of interest in the corporate properties. It leads 
to extortion, to speculation and to ultimate ruin. Let our legis- 
lators frame laws not to discourage legitimate combinations, 
but to restrict their issues of stocks and of obligations within 
reasonable bounds. They have made attempts to do so, but 
generally in a feeble and ineffective way, because, I fear, they 
have often striven to appear to give protection to the public 
without any real or sincere intention to accomplish that result. 
Let our reorganizers recognize the fact that the multiplication 
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of ‘‘ securities” only leads to renewed insolvency and to the 
ruin of investors. Inrecent years they have come to appreciate 
this truth; and I am glad to say that I believe that the day has 
gone by when it is thought that the way to rehabilitate a cor- 
porate property is to increase the burdens upon it. It seems 
to be probable that the time will soon come, if it has not come 
already, when railway reorganizations will be few and far be- 
tween, and the many pages of treatises and reports devoted to 
these topics and which now fill our libraries to repletion may 
soon become as obsolete as those of the quaint old volumes 
which treat of fines and recoveries, of casual ejectors, and of 
trials by wager of battle. 

There are many other features of railway reorganization 
which tempt one to wander further over the broad field of dis- 
cussion, but the temptation, like most other temptations, must 
be resisted. A young lawyer in Florida once wrote to me 
asking what books he should read in order to become familiar 
with what he called ‘‘ corporation law.” I told him that he had 
better read them all. But after mature reflection I am satisfied 
that, so far as reorganization is concerned, the reading of books 
and the study of cases is of minor importance as compared with 
a thorough acquaintance with the methods and the machinery 
of what is known as ‘‘ finance.” You will not find between 
those covers of that underdone piecrust color which seems to be 
sacred to the law so much of value as you will find in the book 
of human nature, which is open to all, but whose secrets are 
revealed more fully to the man who has been trained in the 
school of experience than to one who merely reads as he runs. 
Those who give their time and their thoughts to the work of 
readjustment of corporate interests learn that they are most often 
sailing on an uncharted sea. Precedent vanishes before the 
iconoclasm of practical judgment. That which is supposed to 
be firmly established by a long line of judicial utterances is soon 
discovered to be inapplicable to the state of facts presented 
when the railway is brought into the forum where the judges 
control. We can only conjecture what the courts may think 
of ourcase. We can only satisfy ourselves fairly that what we 
are aiming to accomplish is just and reasonable. We may, 
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however, rest assured that in the fight which has been waged 
so long and persistently between business necessities and statu- 
tory law and the decisions of judges the contest will, in the long 
run, be decided in favor of ‘‘ business ” as it has always been 
decided in the past. Until we shall possess the blessings of 
communism, until property rights shall have become the play- 
thing of popular prejudices, until the rewards of industry and 
labor shall have been made to be of no value, we may be cer- 
tain that the common sense and integrity of our courts will, in 
spite of occasional aberrations due to fortuitous circumstances, 
render substantial justice to all and give to each and every one 
that to which he is eniitled as a citizen of a country whose gov- 
ernment is constitutional and under whose laws the rich man is 
entitled, in theory at least, to the same rights as those which 
are accorded to the poor. 
ADRIAN H. JOLINE. 


LABOR’S RIGHT TO PERSUADE. 


By GEorGE W. ALGER! 


OF THE NEW YORK Bar. 


The scope of this discussion will be confined to an inquiry 
concerning the right of labor unions or individuals to use argu- 
ment or persuasion in industrial disputes. The industrial dis- 
putes which will be considered do not include any disputes ex- 
cept those in which action by way of strike or otherwise is 
taken, not for the purpose of injury to the employer but solely 
for the purpose of bettering the condition of the employee, and 
persuasion as it will be used here, is to be understood as mean- 
ing the use of peaceable argument and reasoning, including 
neither directly or indirectly any element of intimidation, threat 
or force. 

It may be said in general that the right to use argument or 
persuasion is a guaranteed right, falling within the provisions 
of the constitution of the United States and of most of the 
states, in which the liberty of speech and the press is enunci- 
ated. The liberty of the press is of course well settled in its 
meaning after centuries of forensic warfare. Freedom of 
speech has less frequently been the subject of judicial consid- 
eration. It seems however as though these two rights were 
expressions of the same thing; that by the two terms only one 
great liberty was involved, and that speech and the press were 
simply two methods of its exercise. 

Practically the only modern cases in which freedom of speech 
is involved, are cases in which injunctive remedies are sought to 
prevent the use of persuasion in labor troubles. The larger 
portion of the applications for injunctions against strikers pray 
for injunctive relief against the use, upon present or prospective 
employees, of threats, intimidation, force or persuasion. And the 
persuasion against which injunctive relief is sought is usually at- 


1 Field ’95 ; Counsel to New York Workingmen’s State Federation. 
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tempts to induce employees to leave their work and join the ranks 
of the strikers or to cause others to refrain from seeking or accept- 
ing employment with firms against whom the strikers have real 
or alleged grievances. 

As regards threats, force, and intimidation, there is of course 
no room for argument. Labor organizations which indulge in 
violence deserve the punishment, both from law and from pub- 
lic opinion, which they ordinarily receive. To enjoin labor 
organizations from threatening and intimidating workmen in 
establishments where a strike is in progress is proper because 
such acts are in themselves criminal offences and a body of 
men has no greater rights than an individual. 

The case as regards persuasion however in industrial warfare, 
seems to be upon an entirely different ground. Itis not a subject 
provided for in criminal law making it either mala prohibila or 
mala in se. There is no civil statute and no rule of morals 
which should forbid its exercise, yet there are a multitude of 
decisions in many states by which labor organizations have 
been enjoined from attempting to persuade employees by peace- 
able methods to leave their work and codperate in a strike 
brought for the purpose of bettering the interests of striking 
employees. | 

The rule of law which is usually invoked to sustain such 
applications for injunctive relief is interesting historically and 
has a very ancient origin. Inthe reign of Edward III. after the 
great plague in England had disorganized industrial conditions 
to a most remarkable extent, the so-called Statute of Laborers 
was passed in 1349. At this time the condition of the servant 
was one bordering closely upon that of a slave. While in many 
respects he had the nominal attributes of a freeman, the interest 
which the master had in him was not merely in his services but 
amounted nearly to a chattel interest inthe man himself. Any 
one who should entice away the servant of a master, under the 
Statute of Laborers became responsible in damages to the mas- 
ter, much as though he had stolen from the master or committed 
some other actionable wrong against him. ‘The economic con- 
dition which this statute may or may not have met certainly does 
not exist to-day, yet it was upon this statute that the English 
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decisions of several hundred years have been based even after 


the statute itself has disappeared in the course of time. 


‘Whatever may have been the origin or foundation of the law as to entic- 
ing servants and whether it be, as contended by plaintiffs, an instance and 
branch of a wider rule, or whether, as contended by defendant, as an anomaly 
and exception from the general rule of law on such subject it must now be con- 
sidered olear law that a person who wrongfully or maliciously or, which is just 
the same thing, with notice interrupts the relations existing between master 
and servant by procuring the servant to depart from the master’s service, or by 
harboring or keeping him as servant after he has quit it and during the time 
stipulated for as the period of services whereby the master is injured constitutes 
a wrongful act for which he is responsible at law.’’ (Lumley v. Gye, 2 El. BL 
216.) 


The rule in Lumley v. Gye as set forth in the footnote has 
been considered good law in many jurisdictions in this country 
and in England has been recently considered and followed in the 
celebrated Belfast Butchers Case.’ 

In many American states the right to use persuasion in 
furtherance of the objects of a strike is denied where this, per- 
suasion is used for the purpose of procuring a breach of contract 
between employer and employee. The principle to be consid- 
ered in determining whether such persuasion should be permitted 
or denied is an interesting economic as well as a legal problem. 
It is one of the cases in which the courts are compelled to write 
political economy and sociology as well as law. It may be in- 
teresting therefore to place in contrast the decisions, for example, 
of Pennsylvania upon this point and those of New York, as they 
represent two extreme and opposite views upon the question. 

The New York courts have gone perhaps, to greater lengths 
than any others in recognizing the right to use peaceable per- 
suasion even when it involves the so-called enticing away of 
servants. In the case of the Johnson Harvester Co. v. Mein- 
hardt? the question which the court considered is expressed in 
the following language by the justice sitting at Special Term: 

‘6 The facts before me clearly show the combination of defendants 
and the enticement both of laborers from plaintiff’s shop and others 
who are about to enter the employ of plaintiff, by means of argument 
and personal appeals accompanied by payment of travelling expenses 
to other localities. If, therefore, the laws of this state permit an in- 
junction to be granted for such a cause, a proper case is made out for 
it by the motion.” 


1Quinn v. Leathem, 70 L. J. Reports 76. 
29 Abb. N. C. 393. 
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After a consideration of authorities on the subject, the court 
refused to grant the injunction. The discussion of the ques- 
tion of public policy involved in the decision is given at length 
below." The decision of Judge Macomber was affirmed on ap- 
peal without an opinion.” 

In Davis v. Zimmerman,* the complaint on trial was dis- 
missed and injunctive relief denied and this decision was 
affirmed on appeal on the ground ‘‘ that the defendants had 
committed no acts of violence against persons or property but 
had simply persuaded employees not to remain in plaintiff’s 
employ and had persuaded them not to enter their employ.” 

In the famous criminal case of People v. Wilzig,* one of. 
the most interesting cases in American law on the criminal 
responsibility of laborers conspiring together to do unlawful 
acts, Judge Barrett lays down the following doctrines as to 
strikers’ rights : 

‘¢ A number of men may combine together to obtain larger wages 
for themselves in any employment. They may even stop working if 
their employer unjustly refuses to accede to their demands. So far they 
are in the right. They may also do their utmost by speech, writing, 
persuasion, appeal, and in every other lawful way to persuade their 


fellow working-men not to fill their places nor to aid their employer 
in his unjust attitude.” 


1Asis well known, the origin of this kind of action was at a time of the 

substantial enslavement of domestic servants and at the outset it proceeded 
upon the theory that such servant had not freedom of action which is conceded 
to that class at the present day. Yet in one way or another the doctrine has 
been extended not only in England, but in parts of the United states to cases 
which in its inception it did not cover. I am disinclined to extend by any 
judgment of mine the doctrine of recovery for enticing away servants when 
both in fact and in theory the person induced is a free agent to come and go 
as he will, responsible only, like other persons, for the violation of his con- 
tract or of his duty. . . . The object of many acts passed in the present cen- 
tury was to fix the price of labor not only beyond the control of the laborer 
himself, but also beyond the control of the employer, with what measure of 
success it is not necessary for me here to say. But I apprehend that the 
course of legislation upon this subject in this state has been wiser and with a 
more full and accurate knowledge of political economy. Indeed it would seem 
that the wisest rule of political economy would demand that there should be 
no legislation upon this subject beyond perserving both the employer and em- 
ployed against violence and breaches of the peace and acts in the nature of 
trespass which have a tendency to bring about breaches of the peace. 

224 Hun. 489. 

391 Hun. 493. 

#4 N. Y. Crim. KR. 418. 
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The question we are considering has been furthermore 
passed upon by the Court of Appeals in the very interesting 
and important litigation arising out of the Binghamton cigar 
makers’ strike of 1891. The case on application for injunction 
is reported under two titles, Rogers v. Everett,’ which is the 
Special Term decision and Reynolds v. Everett the title under 
which the case went up on appeal.” The Special Term deci- 
sion is by Judge Smith and carefully considers as the sole 
question for decision, the right of striking employees to use 
persuasion in furtherance of the objects of their strike by per- 
suading fellow employees to leave off work and by inducing 
others to refrain from entering the employment of petitioner. 
The court says: 


‘The plaintiffs’ right to an injunction herein upon the concessions 
and upon the evidence, must, as against the striking cigar makers, stand 
upon one of two grounds. First, that plaintiffs have sac a right to 
the services of those in their employment that any enticement there- 
from is a legal violation of such right. Second, that plaintiffs had 
the right to perfect freedom in the management of their business, 
which included the right to procure services at such price as they 
might choose to pay and as might secure to them such services with- 
out obstruction by defendants.” 


In considering the first point, the Court reaches the conclu- 
sion that an injunction cannot be allowed under New York law 
to prevent strikers from persuading employees to desist from 
work. The court considers a mass of cases in other jurisdic- 
tions establishing the rule sets forth in Lumley v. Gye (ante), 
and in Woods’s Master and Servant, holding that if a contract 
to serve is established, actual services under the contract need 
not be shown, and that it is enough to show that defendant with 
notice of the servant’s contract obligation to the plaintiff has 
persuaded him not to enter into the plaintiff’s service under it. 
Judge Smith says: 

‘¢ But this doctrine, although never overruled, has never, to my 
knowledge, been explicitly held in the courts of this state. I am not 
satisfied with the reason for the rule. In thecase of no other contract 
does a man render himself liable as for a tort by inducing its violation 
by persuasion. I can see no reason why the contract of the servant 


should be made an exception. The servant is the equal in law 
with the master. He contracts with the master upon equal footing. 


117 N. Y. Sup. 264. 
267 Hun. 294 and 144 N. Y. 189. 
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Under the old common law the servant’s position was quite different. 
His position was more that of a slave. With the advance in civiliza- 
tion the reason for the rule has entirely passed away. It is at least a 
matter of great doubt whether such right of action will ever be sus- 
tained in this state. An injunction is an extraordinary remedy. It 
should not be granted in cases of doubtful right and the plaintiff's 
prayer must be denied unless they can establish their right within some 
other rule of law. . . . The tendency of modern thought and judicial 
decision is to the enlargement of the right of combination whether of 
labor or of capital. All restriction has not been removed but I am not 
willing to hold that the combination which appears in this case, in 
itself, and apart from the methods used is within the condemnation of 
the law as it is interpreted by our courts. Irrespective of any statute 
I think the law now permits workmen, at least within a limited ter- 
ritory, to combine together and by peaceable means to seek any legiti- 
mate advantage in their trade. The increase of wages is such an 
advantage. The right to combine involves of necessity the right to 
persuade all co-laborers to join in the combination. This right to 
persuade co-laborers involves the right to persuade new employees to 
join the combination. This is but a corollary of the right of com- 
bination. But this decision must not be misunderstood. I do not 
decide that all the acts of the strikers were legal. This action was 
tried to obtain an adjudication upon certain acts as to the legality of 
which counsel differed. The defendants’ counsel conceded that it 
was not lawful to procure plaintiff’s employees to leave plaintiff by 
violence, threats or intimidation. As the illegality of such acts was 
conceded, the plaintiff’s counsel, at the suggestion of the court, of- 
fered no proof whatever of the use by defendants of violence, threats 
or intimidation. Counsel] differed, however, as to the right of the 
strikers to induce plaintiff's employees to leave by the use of persuasion 
or entreaty. Facts were admitted sufficient to raise this question and 
this question alone has been here decided.” 


On appeal from Judge Smith’s decision at Special Term, 
the dismissal of the complaint was affirmed both at General 
Term,' and in the Court of Appeals.” The effect of the de- 
cision both at General Term and the Court of Appeals is some- 
what limited by reason of the fact that at the time of trial the 
strike was over and the right to injunctive relief as a protection 
against irreparable damage or future injury was notclear. The 
Court of Appeals in its decision by Judge Gray uses the follow- 
ing language: 

‘4 The plaintiffs cannot be considered to have been refused any 
protection required by the facts of the case. The mere apprehension 
of some future acts of a wrongful nature which might be injurious to 


167 Hun. 294, 22 N. Y. Sup. 306. 
#144 N. Y. 189. 
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the plaintiffs was not a sufficient basis for insisting upon the preventive 
remedy of a final injunction. Such a remedy becomes a necessity 
only when it is perfectly clear upon the facts that unless granted the 
complainant may be irreparably injured and that he can have no ade- 
quate remedy at law for the mischief occasioned. 

‘6 How can it be asserted in the present case that there was any 
such necessity? There were absent the elements of intimidation, or as 
the trial judge observed, of such circumstances surrounding the acts 
of persuasion and entreaty as would characterize them as intimidation. 
The discretionary exercise of the Court’s authority in dismissing the 
complaint could very well rest upon the failure to make out a case 
sufficiently strong to move the Court to exercise its extraordinary 
equitable powers and ée in addition justified by a discontinuance of the 
acts complained of. With this proper exercise of a discretion with 
which the Court below was invested this Court will not interfere.” 


It seems from the foregoing cases that the New York courts 
follow the rules of law and of public policy which have until 
very recently been followed in England. While it is not within 
the scope of this discussion to consider the English cases it may _ 
be said in passing that the two great cases of Allen v. Flood ' and 
Mogul Steamship Co. v. McGregor? indicate a great change 
in the judicial opinion in England relative to the rights of com- 
binations of labor and capital, and these cases have been very 
influential upon the judicial decisions of our own country. 

The attitude of the state of Pennsylvania towards combi- 
nations of labor, and upon the subject under discussion is al- 
most precisely the contrary to that of New York and it seems 
best to select decisions of Pennsylvania upon this point as il- 
lustrating what may be called the reactionary policy prevailing 
in many states. The rights of labor organizations in Pennsyl- — 
vania are rather apparent than real if the doctrines laid down 
by the courts of that state are carried out to their logical con- 
clusion. 

One of the more recent cases decided by the highest court 
of Pennsylvania is O’Neil v. Behanna,® which was an action 
arising out of a coal miners’ strike. The evidence given on the 
application for an injunction showed that the strikers had not 
used simply persuasion in furtherance of their interests, but had 
indulged in intimidations and threats though unaccompanied 


1L. R. 1, Cap. Cas. 1898. 


£23 Q. B. D. 598. 
3132 Pa. St. 236. 
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with actual violence. The portion of the decision which up- 
holds the injunction as against the use of force and intimidation 
need not be considered. But the court goes on to say in refer- 
ence to the use of peaceable persuasion as follows: 


‘‘It is further urged that strikers through their committees only 
exercised (‘insisted on’ is the phrase their counsel uses in this case) 
their right to talk to new men to persuade them not to go to work. 
There was no such right. These men were there presumably under 
contract with the plaintiff and certainly in search of work if not ac- 
tually under pay. They were not at leisure and their time whether 
their own or their employer’s cannot be lawfully taken up and their 
progress interfered with by these or any other outsiders on any pre- 
tence or under any claim of right to argue or persuade them to break 
their contracts. Even, therefore, if the arguments and persuasion had 
been confined to lawful means, they were exerted at an improper time 
and were an interference with the plaintiff’s rights which made the per- 
petrators liable for any damages the plaintiffs suffered in consequence.” 


A still more recent case in which the same general doctrine 
as that set forth in O’Neil v. Behanna was enunciated is Flaccus 
v. Smith.’ In this case the plaintiff, Flaccus, was doing busi- 
ness in Tarentum, Allegheny County, manufacturing glass 
bottles. He had in his employ various workmen and apprenti- 
ces. Smith and others, defendants, were members of the 
American Flint-Glass Workers’ Union. 

The bill of complaint alleges that for a long time prior to the 
year 1894, the petitioner had been greatly annoyed in his busi- 
ness by the control sought to be exercised over his workmen 
and apprentices by this glass workers’ union. Thatin the year 
1894 he established his factory on an independent basis, em- 
ploying no workmen or apprentices connected either with the 
glass workers’ union or with the American Federation of Labor, 
and expressly required his workmen and apprentices not to be 
connected with either of such organizations. That appellants, 
Smith and others, knew his factory was so conducted and that 
his workmen had agreed not to connect themselves with the 
glass workers’ union; that his apprentices and workmen were 
working in harmony until about September 15, 1899, wheh the 
appellants, acting under orders of the American Glass Workers’ 
Union claiming the right of declaring strikes and otherwise in- 
terfering with the employment of labor, well knowing that his 

1 199 Penn. 128 and 48 Atlantic Reports 894. 
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apprentices were under covenant and agreement not to be con- 
nected with the glass workers’ union, began to entice and did 
entice a number of them to break their covenant and agreement 
and to become members of said Union and to become subject to 
the orders thereof, paramount to his orders as their employer ; 
and that appellants by so enticing his apprentices to break their 
covenants with him by becoming members of such Union, have 
done that which is contrary to equity for which he has no ade- 
quate remedy at law. 

An injunction issued and on appeal therefrom the decision 
of the Court of Common Pleas was affirmed. The Court in its 
decision by Judge Brown uses the following language: 


This is not a controversy between the employer and employee but 
between him and certain individuals associated as a labor Union un- 
friendly to the employmerit of independent labor and seeking to in- 
duce the apprentices of the employer to violate the terms of their in- 
dentures with him. No question is here raised by the employer as to : 
what his employees may or may not do and the complaint sets forth no 
misconduct by them for which relief is asked. The appellants, out- 
siders having no connection with the business of the: appellee, are 
charged with enticing and endeavoring to entice the young men em- 
ployed by him to violate the covenants of their apprenticeships with 
him. The protection prayed for is against the threatened ruin of his 
business as found by the Court below. Having reviewed all the evi- 
dence we are not persuaded that any of the Court’s findings of fact 
ought to be disturbed, and with them before us the only question to be 
determined is whether the injunction should go out. 


After considering several statutes providing for the contracts 
of minors and regulating the right of workingmen and finding 
them inapplicable the court says: 


The appellee had an unquestioned right in the conduct of his busi- 
ness to employ workmen who are independent of any labor Union and 
he had the further right to adopt a system of apprenticeship which 
excluded his apprentices from membership in such Union. He was 
responsible to no one for his reasons for adopting such a system and 
no one had a right to interfere with him to its prejudice or injury. 
Such an interference with it was an interference with his business and 
if unlawful cannot be permitted. The Court found that the interfer- 
ence was injurious to him and if allowed to continue would utterly 
ruin his business. 


The conclusion which the court reaches was that the injunc- 
tion had been properly issued and the decree was affirmed. 
Two recent cases illustrating Pennsylvania methods of deal- 
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ing with strikes are contained under the title York Manufac- 
turing Co. 7. Oberdick,' decided by the Court of Common 
Pleas in the summer of last year. In the first case an applica- 
tion for an injunction was allowed against striking iron mould- 
ers which in terms enjoined the use of persuasion in efforts to 
induce apprentices to leave the employment of complainant and 
held that the picketing of complainant’s works was of itself 
illegal and to be restrained, and finally enjoined respondents 
from ‘‘compelling or inducing or attempting to induce by threats, 
intimidation, persuasion, force or violence, any of the employ- 
ees to refuse or fail to perform any of their duties as employees.” 

The second action punished for contempt certain violations 
of this injunction. One of the defendants in this contempt 
proceeding boarded a train and seeing an agent of plaintiff 
speaking to a person, accosted him and asked him if he was 
going to work for plaintiff, to which the man replied in the 
negative. This was held to be a violation of the injunction. 
It was further held that statements to a man who had agreed to 
work for plaintiff that in so doing he had been sold a gold 
brick, that plaintiff was not reliable, that it would be worse in 
the end if he accepted the employment, and an offer to pay 
his way back to where he came from, are violations of the in- 
junction and these persons were punished by fines with the al- 
ternative of imprisonment. 

The foregoing cases illustrate two extreme views of public 
policy in the attitude of the judiciary toward combinations of 
labor when engaged in promoting the interests of the working 
classes by peaceable methods. There is still much confusion 
among the courts in this country in fixing the rule of law which 
should apply to such cases. The situation is one full of diffi-. 
culties. War is no less war because it does not involve blood- 
shed and the mere fact that there are no breaches of the peace 
committed does not of itself make a great strike peaceable. 
Somewhere between the New York and Pennsylvania policies 
justice probably lies. It is not inconceivable that as the labor 
organizations in New York grow more powerful a modification 
of the extremely liberal doctrine now prevailing in that state 

1York Legal Record, Vol. XV., Nos. 11 and 12 (August, 1901). 
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may be required. This action seems to have occurred in Eng- 
land and Allen v. Flood has been substantially modified in 
Quinn v. Leathem (ante). The Pennsylvania rule as indicated 
by the cases cited is certainly drastic in the extreme. As a gen- 
eral policy applicable to all citizens in all walks of life it cer- 
tainly cannot be tolerated and the creation of a special rule to 
apply to labor organizations and their members cannot but be 
dangerous and impolitic. Edmund Burke in his great speech 
on conciliation with America says: 


In order to prove that Americans have no right to their liberty we 
are everyday endeavoring to subvert those maxims which preserve 
the spirit of our own. To prove that the Americans ought not to be 
free we are obliged to depreciate the value of freedom itself and we 
never seem to gain a paltry advantage over them in debate without 
attacking some of those principles or deriding some of those feelings 
for which our ancestors shed their blood. 


The language of this great statesman and orator is not inap- 
plicable to the judicial policy of the state of Pennsylvania 
toward organization of labor. The liberty of speech cannot be 
denied to one class without injury to the body of citizens as a 
whole, and the freedom of workmen organized for bettering 
their condition cannot be impaired or wholly taken away with- 
out impairing the foundations upon which the rights and liber- 
ties of the larger public rest. 

The general question of the legal rights and liabilities of 
labor organizations is one which must be determined in the near 
future. It is an important subject now and with the rapid 
growth of trade unions in this country, will become more press- 
ing as a public question in years tocome. Like the trust prob- 
lem it is a difficult topic to consider dispassionately, yet nothing 
but a dispassionate and unbiased consideration will be of any 
value for its ultimate solution and to that end it may well receive 
the careful and serious attention of the American Bar. 

GEORGE W. ALGER. 


THOMAS ERSKINE AND HIS FIRST CASE.! 


By FRITZ v. BRIESEN, 


OF THE NEW YORK AND THE WASHINGTON BARS. 


Of perennial interest to the ambitious and impecunious 
young lawyer is the story of Thomas Erskine’s first case and 
how he acquitted himself in it. It is well told in Campbell’s 
‘6 Lives of the Chancellors.” 

Captain Baillie, an old sailor, the superintendent of the 
Greenwich Hospital, a home for old and disabled seamen of the 
British navy, had for a long time been trying to correct certain 
abuses existing in that institution. The Admiralty Board, at 
the head of which was Lord Sandwich, had filled the home 
with landsmen—men who had never even seen the sea—in order 
to pay political debts, or to gain votes at the elections. Cap- 
tain Baillie’s protests against this perversion of the advantages 
of the home were unavailing; his official superiors turning a 
deaf ear to all his complaints. At last, he published a pamphlet 
in which he used rather plain language, accusing the members 
of the Board of Admiralty of gross abuse of trust in connection 
with the administration of the hospital. 

The shot told. Lord Sandwich and his colleagues were 
forced to take some action in the matter, and the former per- 
suaded a number of government officials of lower rank, who 
had also been attacked in the pamphlet, to bring a charge of 
criminal libel against Captain Baillie. Accordingly, Baillie 
was ordered to show cause why an indictment for criminal libel 
should not be filed against him. | 

One Sunday evening Captain Baillie sat at dinner at the 
same table with Erskine in the house of a mutual friend. Erskine 
was present by a mere chance. He did not know Captain 
Baillie, and had not been introduced to him. The discussion 
turned on the case against Captain Baillie, which had already 


1 Read before the Marshall chapter of Phi Delta Phi, December 17, 1900. 
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assumed a quasi-political aspect, and was engaging the interest 
of the general public. Erskine began to speak of the abuses 
existing in the Greenwich Hospital and inveighed against the 
corruption of the members of the Admiralty Board, especially 
of Lord Sandwich. Captain Baillie became interested in the 
young man, and when on inquiry he ascertained that he had 
been a sailor, and had just been admitted to the Bar, resolved 
to have him as one of his counsel. The next day, Erskine was 
surprised by the receipt of the retainer in his first case, Rex v. 
Baillie. 

He was rather chagrined when later the brief in the case 
was handed to him, and he discovered that he was to be only 
one of five counsel for the defense—and the last one to speak, 
atthat. He lost all interest in the case and made up his mind 
to say only a few perfunctory words when his turn came. 

A proposition of settlement was made by the complainants 
under which the proceeding was to be withdrawn upon de- 
fendant’s paying all the costs. The four other counsel for 
Baillie were in favor of accepting the compromise, but Erskine 
urged that the case be fought out to the end. His advice was 
finally accepted, and the case proceeded. 

At one o’clock in the afternoon of November 23, 1778, the 
argument was begun by the Solicitor-General. Then followed 
the numerous array of counsel for Baillie. Long affidavits 
were read, prosy arguments were made, and by the time the 
fourth one had had his say it was quite dark, and the court was 
adjourned until the next morning. 

This was Erskine’s opportunity. By a lucky chance Lord 
Mansfield, the presiding justice, had been under the impression 
that there were no more counsel for the defense to be heard, 
otherwise he would undoubtedly have finished hearing the de- 
fendant’s side on that very afternoon. Erskine now had time 
to prepare his speech. He had the renewed attention of a 
Court from whose mind the unpleasant impression made by the 
dry arguments of the day before had to a certain degree been 
removed by a night’s rest. 

When court opened on the following morning, the room was 
crowded with spectators. The public had taken a great interest 
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in the case because of the political personages involved. Lord 
Mansfield was about to call upon the Solicitor-General to make 
his rebutting argument when Erskine quietly arose, stepped 
forward, and said: 

‘6 My Lord, I am likewise of counsel for the author of this 
supposed libel, and if the matter for consideration had been 
merely a matter of private wrong, I should have thought my- 
self well justified, after the very able defense made by the 
learned gentlemen who have spoken before me, in sparing your 
Lordship, already fatigued with repetition, and leaving my 
client to the judgment of the Court. But upon an occasion of 
this serious and dangerous complexion, when a British subject 
is brought before a court of justice only for having ventured to 
attack abuses which owe their continuance to the danger of at- 
tacking them, when, without any motives but benevolence, jus- 
tice, and public spirit, he has ventured to attack them, though 
supported by power, and in that department too where it was 
the duty of his office to detect and expose them, I cannot relin- 
quish the highest privilege of trying to do justice to such merit. 
I will not give up even my small share of the honor of repelling 
and of exposing so odious a prosecution.” 

After discussing the difference between the publication of 
Baillie and the publications of the ordinary criminal libellers, 
pointing out that the latter had been indicted for having in- 
jured the state by stirring up strife, whereas the former had 
acted to the best interest of the state by trying to expose abuses, 
he continued : . 

‘6 Such, my Lords, is the case. The defendant, not a dis- 
appointed malicious informer, prying into official abuses, be- 
cause without office himself, but himself a man in office; not 
troublesomely inquisitive into other men’s department's but con- 
sciously correcting his own; doing it pursuantto the rules of 
law, and—what heightens his character—doing it at the risk of 
his office, from which the effrontery of power has already sus- 
pended him without proof of his guilt—a conduct not only un- 
just and illiberal, but highly disrespectful to this court whose 
judges sit in the double capacity of ministers of the law, and 
governors of this sacred and abused institution. Indeed Lord 
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Sandwich has in my mind acted such a part” (here Lord 
Mansfield interrupted him by saying that Lord Sandwich was 
not before the court)—‘‘ I know that he is not formally before 
this court, but for that very reason I bring him before this court. 
He has placed these men in the front of the battle in hopes to 
escape under their shelter, but I will not join in battle with 
them ; their vices, though screwed up to the highest pitch of 
human depravity, are not of dignity enough to vindicate the 
combat with me. I will drag 4m to life, who is the dark mover 
behind this scene of iniquity.” 

Then he appealed in a few terse words to the sentiment of 
the Court and of his audience by pointing out that the English 
sailor could not be expected to fight if he knew that when 
wounded and disabled he would be refused admission to the 
hospital because it was already full of political retainers. He 
concluded as follows : 

‘6 I know that your Lordship will determine according to 
law, and, therefore, if an information should be suffered to be 
filed, I shall bow to the sentence, and shall consider this merit- 
orious publication to be, indeed, an offense against the laws of 
this country; but then I shall not scruple to say that it is high 
time for every honest man to remove himself from a country in 
which he can no longer do his duty to the public with safety ; 
where cruelty and inhumanity are suffered to impeach virtue ; 
and where vice passes through a court of justice unpunished 
and unreproved.” 

The effect of this speech is said to have been magical. The 
spectators crowded around him, congratulating him on his suc- 
cess. Attorneys hastened toretain him as counsel. His reputa- 
tion was made. His name was in every one’s mouth. He had 
won his case and fame by the same effort. His speech had 
raised him in a minute from poverty to affluence. He could pay 
his debts. The diet of cow-heel and tripe was a thing of the 
past. The poverty-stricken younger son of the House of Buchan, 
the ex-sailor and ex-soldier, the starving attorney, had become 
the leader of the Bar within five months after he had been ad- 
mitted to it. 

It may be said, and has been said by some, that Erskine 
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owed his success to chance; that if he had not happened to 
discuss the Greenwich Hospital abuses at a time when Captain 
Baillie was present he would never have had the opportunity of 
taking part in that famous argument; that if he had been forced 
to speak in the afternoon of the first day he would have remained 
unknown; and that it was a matter of mere luck that his turn to 
speak came in the morning when the minds of the judges and 
the spectators were fresh. But to this it may be replied that 
every great success that has ever been achieved similarly seems 
to owe its origin to a succession of lucky coincidences. 

Had Erskine not taken a certain interest in public affairs he 
would have known nothing about the case against Baillie and 
could not have discussed it at the dinner. If he had not had a 
certain degree of pride and self-confidence in his make up, he 
might have yielded to the advice of his seniors and allowed the 
case to be settled and his client to pay the costs. If he had not 
had a great deal of dignity and self confidence, he could not 
have stirred the hearts of his hearers by his bold words: ‘7 
will bring 42m before this court, / will not join in battle with the 
figuré heads. 7 will drag 4m to light.” If he had not trained 
his natural vanity down toa certain degree of modesty, he could 
not have ended his speech in that quiet yet dignified way which 
showed that while he bowed to the dignity and position of the 
judges he knew his law as well as they did theirs. 

In fact, his whole future career shows that sooner or later he 
would have risen to the leadership of the Bar in spite of all 
obstacles. He was a giant in legal debate. His influence on 
a jury was magnetic. When the reign of terror began, and the 
Government tried to punish men for having taken part in debates 
on the rights of man, he and he alone could stem the tide of 
prejudice and secure acquittals for the innocently accused. 
Even in the Lord George Gordon case, he knew how to wrest 
from a jury strongly prejudiced against his client an almost 
immediate acquittal. His self-confidence and splendid self- 
assertion were nowhere better shown than in the trial of the 
case against the Dean of St. Asaph. | 

Here the question for the jury was whether or not a certain 
pamphlet had been published by the defendant, the judge hav- 
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ing already decided as a matter of law that the pamphlet was 
libellous. The jury returned a verdict ‘‘ guilty only of publish- 
ing.” This verdict would seem to mean that although the jury 
found that the defendant had published the pamphlet, it did not 
want to render a general verdict of guilty. Justice Buller, who 
presided, wanted to explain the peculiarity of this verdict to the 
jury and to urge them to change it to one more in harmony with 
legal forms or ideas. But Erskine, perceiving a chance of 
securing an acquittal, insisted upon having the verdict stand as 
rendered. He asked the jurymen whether they wanted the 
word ‘fonly” to stand. Upon being told that they did, he 
renewed his demand that the verdict be entered in the words 
‘6 guilty only of publishing.” This insistence brought about a 
quarrel with Justice Buller who finally said, ‘‘ Remember your 
duty, or I shall be obliged to proceed in another manner.” 
Erskine replied, ‘‘ Your Lordship may proceed in what man- 
ner you think fit. I know my duty as well as your Lordship 
knows yours. [I shall not alter my conduct.” His client was 
acquitted. 

The story of Erskine’s life shows that success, especially at 
the bar, is not due to lucky accidents, but to natural gifts or to 
hard work or to both. To those of us who seem to have been 
neglected by nature in her distribution of talents, one hope is 
left; miracles can be and are being accomplished ever day by 
concentration and hard work. The man who works intelli- 
gently, who applies all his force where it will do most good, 
must eventually succeed in attaining power and reputation. It is 
the man who 1s semper paratus, ever ready, who wins his cases. 


Fritz v. BRIESEN.. 


Editorials. 


Solicitor-General Richards. 


The frontispiece with this number of THE BRIEr is a like- 
ness of Hon. John Kelvey Richards, Swan, Solicitor-General 
of the United States. Mr. Richards was born in Ironton, Law- 
rence County, Ohio, March 15, 1856. In 1875, he graduated 
from Swarthmore College, receiving a bachelor’s degree in arts, 
and in 1877 from Harvard, receiving a similar degree. Study- 
ing law and taking up practice, in 1880-2 he was Prosecuting 
Attorney of Lawrence County, Ohio, and in 1885-9 was City 
Solicitor of Ironton. In 1890-92 he was a member of the Ohio 
Senate and in 1892 was appointed Attorney-General of Ohio, 
by Governor McKinley, Swan, with whom he was always on 
the most friendly terms, filling the office from 1892 to 1896. 

In 1896, he was a delegate to the National Republican Con- 
vention at St. Louis, and on President McKinley’s election was 
appointed Solicitor-General, and as such has conducted for the 
Government the litigation in as important matters as were ever 
before the Department (the Income Tax and the Insular Tariff 
cases being among them), and with Attorney-General Knox will 
have charge of the proceedings which President Roosevelt, 
Story, ’82, has requested directed against the Northern Securi- 
ties Company. 

Phi Delta Phi Deans. 

In Vol. III., No. 1, of the BRIEFr, we gave a list of Phi Delta 
Phi men in official positions, including judges, clerks-of-court, etc. 
We have been asked to give a list of the members holding profes- 
sorships in the law schools in which the Fraternity has its chap- 
ters. The task is a bit too heavy for the present and we reserve it 
for a future edition. However, we do essay to give those schools 
the dean of which is a member, and the name of such dean. 
The list is partly based on information more or less aged, partly 
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on belief, partly on recollection, and stands subject to correction. 
It shows that eighteen of the thirty-two schools in which the 
Fraternity has chapters have Phi Delta Phi deans, as follows: 

University of Michigan Law School, Harry B. Hutchins, 
Kent; Northwestern University Law School, John H. Wig- 
more, Booth; Columbia Law School, Geo. W. Kirchwey, 
Story; University of Missouri Law School, Alexander Mar- 
tin, Zedeman; Columbian University School of Diplomacy, 
Charles W. Needham, Marshall; Boston University Law 
School, S. C. Bennett, Webster: Harvard Law School, 
James Barr Ames, Choate; Washington University Law 
School, William S. Curtis, Cooley; University of Minne- 
sota Law School, William S. Pattee, Dzllon; University of 
Wisconsin Law School, Edwin E. Bryant, Harlan; Ohio State 
University Law School, William F. Hunter, Swan; University 
of Iowa Law School, Chas. Noble Gregory, Harlan; Univer- 
sity of Nebraska Law School, M. B. Reese, Lincoln; Chicago 
Law School, Thos. A. Moran, Fadler; Stanford University 
Law School, Nathan Abbott, Miller ; New York Law School, 
George Chase, Story; Indiana University Law School, G. L. 
Reinhard, Foster; and Illinois University Law School, James 
B. Scott, Langdell. 


The Condition of the Fraternity. 


The general condition of the Fraternity, shown by the 
chapter letters, more of which are given in this issue of the 
BrigF than were ever before published at one time, is, except in 
two things, most satisfactory. The things excepted concern 
the need of more purely legal work by the chapters, and a 
general waking up by the pro-consuls in sending dues to the 
Secretary—we speak of this elsewhere. 

Since last June, Mr. Topping has been in personal touch 
with the New York and the Chicago alumnus clubs, Field, 
Dwight, Jay, Conkling, Fuller, Booth, and Dillon chapters ; 
either meeting the officers of the chapters or visiting the law 
schools in which the chapters are located. 

Field chapter has never been stronger. Dwight, at the New 
York Law School, has an exceptional set of men; practically all 
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are college graduates, the majority being from Yale, Harvard, 
and Princeton, and the alumni are very loyal. The visit to Al- 
bany Law School, where Jay chapter is located, was unfortu- 
nately in the summer. The school is doing very well, likewise 
the chapter, Conkling, at Cornell, was also visited during va- 
cation and found to be far from that Conkling which for years 
ranked as our second chapter and whose graduates were 
ever enthusiastic. The house had been lost during the year, 
the fellows scattered, and traces of misfortune and decay 
were everywhere. The chapter must have a general awak- 
ening or it will soon be of the past. We hope that the 
local alumni will look into matters and straighten out the tan- 
gle. Minneapolis and the University of Minnesota, where 
Dillon chapter is, were visited in January. The chapter is 
doing better than for years, but needs organization. No letter 
from it has ever appeared in the Brizr, and we understand 
that only a certain set are eligible to membership. The set is 
composed of exceptionally good men, but the principle is not 
sufficiently broad. 

Fuller; the Northwestern University Law School, the home 
of Booth chapter; and Mr. Jamieson, the secretary of the Chi- 
cago Alumnus Club were also visited in January, and a few 
minutes were spent in a pleasant chat with George Mills Rog- 
ers, the president of the Council, in his office in Chicago. Ful- 
ler chapter is doing especially well, the work is well organized, 
and the enthusiasm marked. Booth chapter, too, is in good 
condition but not so strong as Fuller. Mr. Jamieson, who is 
America’s youngest Master in Chancery, was found using a 
spell between hearing cases by going over the list of Phi 
Delta Phi men in Chicago, preparatory to sending out invita- 
tions to the club’s dinner on February 17. We have already 
considered the club itself in discussing the alumnus movement. 

The general spirit of the Fraternity is vigorous and pro- 
gressive. Conditions are not ideal, but were never better. 
First rank seems to lie between Kent and Marshall chapters, 
with Marshall showing the more energy. Conkling, Gibson, 
and perhaps Daniels chapters need the advice of the Council 
and the aid of their graduates. Those who wish further infor- 
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mation in the matter are referred respectfully to the chapter 
letters. 
The Alumnus Movement. 

This is one of the BrigF’s hobbies and we wish we could 
record more in detail and in stronger words the steady growth 
and awakening of interest among the alumni that is destined in 
time to make Phi Delta Phi a great and powerful Bar association. 
The American Bar Association has some 1,800 members. Our 
Order has some 4,500 members in active practice. A general 
sensing by the alumni of the practical possibilities of the Fra- 
ternity and continued emphasis on the legal side of the Organi- 
zation—which things were so long in abeyance—will finally unite 
our members in practice and keep them united as they leave the 
law schools. 

Some time ago we gave the addresses of the headquarters of 
the chapters in several of the larger cities and urged members 
visiting those cities to visit such headquarters, should time 
on one’s hands or need of information make it desirable, 
assuring such visitors of a cordial welcome. It seems that 
Nathaniel B. Frisbie, Pomeroy, ’95, who is practicing in San 
Francisco, concluded to test the truth of the Brizr’s sugges- 
tions. He was recently in Washington one afternoon. It was 
imperative that he leave for the West on the evening’s train. 
He wished to be admitted to the Supreme Court Bar, but knew 
no one in the city whom he could ask to make the necessary 
motion, consequently, he went to the rooms of Marshall chapter 
in the Cincinnati-Inquirer Building, and told the members he 
met what was wanted. They referred him to Fritz v. Briesen, 
Field, ’95, who is now practicing in Washington and affiliated 
with Marshall chapter, the much-desired motion was made and 
Mr. Frisbie was admitted. We add in passing, that the same 
Mr. Briesen, whose special field is patents, is at present per- 
fecting a reference system of patent litigation, dealing especially 
with such litigation in the U. S. Circuit Courts. To get at such 
matter and also to have a record of the active patent litigation in 
the various districts, he used the Brirr’s directory and the cata- 
logue to locate as far as possible a Phi Delta Phi man in each 
district and arranged with him to get a memorandum of each 
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patent case as it arose. Then, too, we know of alumni who 
constantly send their out-of-town cases to fellow members. One 
prominent New York attorney put it this way: ‘‘ On several 
occasions, I have used members in other localities. They have 
generally been prompt and efficient, and have always been 
reasonable in charges and honest.” 

The Alumnus Club of New York City recently spent one 
full meeting and part of another in discussing needed re- 
forms, considering the need of changing to a three-quarter 
instead of the prevailing unanimous rule in civil jury trials; 
the rather autocratic power of the judge, especially in acci- 
dent suits, in reducing the damages fixed by a jury and order- 
ing the plaintiff to accept the judge’s figures or submit to a new 
trial; and the need of more careful scrutiny of the conduct of 
a certain class of attorneys and disbarments. Perhaps the most 
interesting part of the discussion related to references, and how 
and why referees were appointed. One speaker, to show 
worth did not govern appointments, referred to the case of a son 
of a prominent local judge. The son made several unsuc- 
cessful trials before passing his final law-school examinations 
and likewise tried the state Bar examinations several times ; 
having passed, he was sworn in one day at noon and before 
one o’clock of the same day was appointed referee in a case of 
importance. 

Concerning the alumnus clubs themselves, we announced in 
the last Brizr that the St. Louis club was dead. Theo. C. 
Hinckley, Cooley, of St. Louis, wrote us recently that such was 
not the case. We stand corrected, and in the meantime are 
awaiting an answer to our letter written a month ago to the one 
given as the club’s secretary. The New York and the Chicago 
clubs seem to be moving in different lines. In New York City 
there is one regular Bar association, the Association of the Bar. 
It is very strong, owns a fine building and excellent library. 
Its members are largely the older attorneys and the library 
feature is strongly emphasized. This leaves room in the city 
for a Bar association of the more active and younger element 
in which fellowship will be prominent, and it is toward becoming 
such an association that the New York club is moving. Chicago 
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has two legal organizations, the Chicago Bar Association and 
the Law Club. The members of the latter are largely the 
younger attorneys. Many of the alumnus club’s members are 
on its rolls and others are rapidly joining. This brings the 
Chicago alumni together more often than one knowing only of 
their large yearly meeting would suppose, and explains why they 
have not held monthly meetings as in New York. The Wash- 
ington club is doing well and we hope shortly to record more 
activity in the St. Louis, San Francisco, and Kansas City clubs. 


A Memorial to Chief Justice Marshall. 


Commemorating the work of the great jurists 1s a most per- 
missible part of our Fraternity’s functions. Those familiar with 
scenes about the University of Michigan will recall the cosy, 
gray, stone house in which the late Thomas M. Cooley, Kent, 
lived for many years. The house faces the campus and is 
almost directly opposite the law school where Mr. Cooley was 
so long a professor. Kent’s members pointed out the house to 
the delegates to the last convention, held at Ann Arbor in 
December, 1900, and stated that they hoped to acquire the 
house as a permanent home for the chapter and to keep it as 
far as possible in its original condition as a memorial to Mr. 
Cooley and his work. Plans to that end were taken up by the 
chapter, but the money necessary could not be raised. Would 
that the project had been successful! Then Kent would have had 
a home convenient to the work of its members and surrounded 
by the associations, ideals, and memories of the work of one of 
their members, the great Cooley. Such a home would be a last- 
ing inspiration to the chapter. It is unfortunate that the plan 
was unsuccessful. 

Marshall chapter, somewhat to repay for the honor of hav- 
ing his name, now proposes to erect a monument to the great 
Chief Justice. The chapter is erecting at Marshall’s birthplace 
in Virginia a triangular pyramid, made from the foundation 
stones of the house in which he was born. On each side will 
be placed a bronze tablet with appropriate inscriptions. The 
memorial is not costly, but most appropriate. The chapter will 
hold the unveiling ceremonies on Marshall’s next birthday. 
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Phi Delta Phi Songs. 


The matter of a Fraternity song book has long been a sub- 
ject of much interest to the writer. Hallowed are the memories 
of the times when in the hall of good old Kent all present joined 
in lockstep and marched around the room singing the few songs 
at our disposal! Our Order, though strong numerically and 
legally, is very weak in sentiment. In esoteric organizations 
of strength there must be a certain amount of legend, allegory, 
and feeling. Combinations of words, other than prose, are 
needed in musical or poetic form to give. expression to that 
subtle something which gives a fraternity its peculiar charm. 

Phi Delta Phi stands for a certain movement and is the em- 
bodiment of a noble aspiration. We need songs to give these 
tendencies ideal expression. Our mottoes, our great lights, 
our Fraternity flower and colors, our feeliug of fraternal 
warmth, we cannot express in cold words, but it would be 
proper to rejoice in them in harmonious unison. 

The first three songs dedicated to the Fraternity were writ- 
ten by James G. Smith, Aen?,’86: ‘* The Pæan of Phi Delta 
Phi ” is to be sung to the melody of ‘ How CanI Leave Thee,” 

‘* Here friendship’s tie is known, 
Here brother’s love is shown.”’ 
‘éJolly Brothers” is set to ‘Landlord Fill the Flowing 


Bowl” : 
‘Then let us always keep in mind 
Our order good and noted ; 
For who can say that he can find 
Men truer, more devoted? ” 


The ‘‘ Hymn” is more difficult with the less familiar air 
‘6 Tenting on the Old CampGround,” the concluding verse being : 
‘ And when these happy days are gone, 
O thou, Phi Delta Phi, 


And as exiles from thy shrine we go, 
Our love for thee ’11 not die.”’ 


J. N. Saunders of Ken?’s famous ’87, left us but one song, 
‘6 Star of Phi Delta Phi,” to the melody ‘ Some Day We'll 
Wander Back Again” : 
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‘* Let every man who forms a link 
In our fraternal tie, 
Join in the strain of honor to 
Dear old Phi Delta Phi.” 


These few songs were scattered about the initiation hall, 
some being written on sheets, others printed on leaflets or card- 
board, and were easily lost. 

A. D. Elliot, Æ'ent, ’87, who had previously presented vari- 
ous banners to the chapter and whose gift of an oil painting of 
Judge Cooley still adorns the law lecture room at the University 
of Michigan, furthered the work. He collected the available 
material and added to it. the best lyric ‘ Our Three Stars” 
adapted to ‘ The Quilting Party”: 

‘ From those founts we drink our wisdom, 
From those founts most deep and clear, 


For it is to every Phi Delta Phi 
Those stars are always near.’’ 


This has proved very popular on account both of the text 
and the melody. Prior to his graduation, Elliot completed the 
‘*Qde to Kent Chapter,” which was first sung to ‘ The Old 
Oaken Bucket” at the banquet in June, 1887, immediately after 
Associate Justice Samuel F. Miller had taken the oath as an 
honorary member of the chapter. As a parting gift to the 
chapter, he caused these six songs, together with the ‘ Initiation 
Ode” (air, ‘ America ”) to be printed in booklet form. This 
seems to end the Elizabethan period of our song movement. 

At the Second National Convention held in New York City 
in 1889, it was enacted ‘‘that Kent chapter be empowered to 
collect the songs of the Fraternity or to procure new ones to be 
written and prepare the same for publication as a song book 
for the Fraternity.” Nothing came fromthe enactment. Again, 
at the Third National Convention, held in the Thaumatopolis 
during the World’s Columbian Exposition, it was ‘‘ Resolved, 
that the Council appoint a musical committee to collect, select, 
and edit not more than ten songs for the general use of the 
Fraternity, and cause the same to be printed in sufficient quan- 
tity without music, and distribute the same to the members at 
the earliest practical date.” Various members having failed 
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to accept the invitation to serve on the committee, the Council 
empowered the Secretary to reprint Brother Elliots booklet. 
Copies were at once sent to all the chapters, and the same was 
done with the subsequent editions of 1894 and 1897. Later, 
in 1897, the success of ‘‘ Nydia” by W. C. Tichenor, Hamil- 
ton, ’93, being brought to the notice of members of the Coun- 
cil, correspondence was held with him and as a result his ‘* Phi 
Delta Phi Marching Song ” with music was published the same 
year by The John Church Co., of Cincinnati. 


‘*For here our warmest friendships are, 
And woes and cares are banished far.’’ 


A number of short poems in the Cincinnati 7rsbune by 
Victor J. Obenauer, Kent, ’95, next attracted the attention of a 
member of the Council and correspondence with him resulted in 
the delightful ‘‘ Forget-Me-Not,” to the air of ‘*‘ The Serenade,” 
and it, together with all the before-mentioned songs, was printed 
in the song book, edition of 1899: 

‘ Emblems of faithfulness, 
Fellowship’s tie, 


Bond of its sacredness, 
Phi Delta Phi.” 


During the past two years the Council has frequently, by 
letters to chapter officers, and by postals to alumni, asked aid 
in the compilation of a new and better song book. No aid has 
been accorded. Realizing the advisibility, not to say necessity, 
of having more songs at our chapter banquets and national con- 
ventions, the Council has recently felt constrained to add to it a 
considerable number of patriotic and miscellaneous songs, the 
melodies of which are familiar to most college students. It 
is hoped that hereby a greater interest, if not enthusiasm, 
will be awakened among our active members and that some 
of them will give the Fraternity the benefit of their musical 
talents. 

While the active practice of the law and removal from the 
influences of college life may lessen the tendency to strike the 
lyre, the alumni as well as the undergraduates are urged to 
mount Pegasus and aid in enriching future editions of our song- 
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book.' The present edition will be sent free to members by the 
Secretary, and it is hoped that it will be more generally used at 
the meetings of the chapters and of the alumnus clubs. 


G. A. K. 
A Chapter Program. 


The views of the BRIEF in this matter were given in volume 
three, number four, at page 439, but as this issue will reach 
some two hundred and fifty new members, initiated this year, 
we repeat what was then said: 


‘¢ The year 1901-2 should see more uniformity in the work of the 
thirty-two chapters. Though local conditions may modify somewhat 
in the different schools, chapter effort should, in the main, be directed 
along the following lines and in the following order : 

‘‘'1. Pick out the strongest men of the entering class for the first 
initiation. Where rushing is necessary, begin it at the earliest possi- 
ble moment, and under the direction of the chapter officers instead of 
a committee. Select men for personal worth rather than for fit of 
clothes or papa’s rating. Stand on your own feet and, by all means, 
don’t expect the alumni to come back to do your rushing. 

‘62. Lease chapter rooms and get them convenient, comfortable, 
and not too expensive. 

‘62. Send the names and addresses and dues of initiates to the 
Secretary, as provided by the constitution, within thirty days after the 
initiation. 

‘64. Weekly meetings should be held evenings for quizzes, reviews 
of class work, etc.; in those schools where practice and moot-court 
courses are not given, take up such work at these meetings. 

‘65. Hold a somewhat more pretentious monthly meeting during 
each month of the college year. The social element may well enter 
into such meetings. There should be a good dinner. As many of the 
faculty as possible should be present. The aim should be to have an 
enjoyable evening. 

‘66. Have a final meeting at graduation and invite to it the alumni, 
faculty, and prominent members of the local Bar. 

‘¢ Hops, at-homes, and social functions can be given according to the 
nature and disposition of the various chapters but these should be 
subordinated to the legal work. Use the prescribed form at initiations. 
Don’t indulge in horse play. Use the song book at least at the monthly 
meetings. If there are not enough books on hand, write the Secretary 
forthem. If the chapter is one of those seven chapters that needs a 
general awakening and renovating, get to work and wake it up. If it 
is one of the twenty-five thriving chapters, see that the activity is con- 
tinued. Finally, run the chapter’s finances in such a way that your 
successors will not be obliged to shoulder a deficit. . 


1Last winter, the brother of R. M. Wells, Marshall, '98, dedicated his ‘‘ New 
Century Waltz”’ to the Fraternity.—Ep. 


EDITORIALS. 51 


To the foregoing should be added the following : 

7. Chapter officers should see that initiates are supplied with 
the official pin. ° 

8. Chapter officers for the year following should be elected 
in May or June, thus keeping the Chapter organization intact 
during the summer and ready to take up work in the fall. 

The suggestion about chapter finances and dues needs special 
emphasis. Phi Delta Phi has by far the lowest dues of any fra- 
ternity (four dollars for the first year in the law school and one 
dollar for each of two following years; an average of only two 
dollars a year), yet morethan half the chapters, from Kent down, 
are in arrears, some of them nearly to a hundred dollars. This 
is not right and it is not necessary. When fellows are initiated 
and pay the initiation fee, it is only a matter of right dealing 
with each initiate that the pro-consul sets aside four dollars from 
each fee and forwards the same to the Secretary as prescribed 
by the constitution within thirty days after the initiation. For 
the pro-consul to do otherwise is unjust, for the Secretary puts 
the name of no initiate on the official rolls, nor issues a cer- 
tificate of membership until the proper dues are senthim. This 
may seem harsh to the initiate, but it puts the responsibility 
where it belongs, on the chapters, and causes no trouble if the 
provisions of the constitution are followed. | 

Chapter dinners are largely responsible for the delinquent 
condition of many of the chapters. We have known chapters 
where the aim seemed to be to spend all the available funds, 
including the initiation fees, on the monthly dinners or on initia- 
tion banquets, sometimes even making a levy in order to pay 
the wine and cigar bills, when a more moderate dinner would 
have done just as well and left a balance in the treasury. This 
gourmand idea seems to be particularly prevalent just before 
graduation when a chapter fears that the pro-consul may possi- 
bly turn over a few dollars to the incoming class. We are not 
talking about high living, overeating, and deep drinking in the 
abstract but in the concrete, and insist that before a chapter 
sets out to acquire gastritis and alimentary disorders generally 
it shall see to it that the chapter is square with the Secretary 
and that the rights of the initiates have been observed. Those 
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chapters now in arrears, no matter what the cause, should get 
to work at once and pay the Secretary what is owing, and keep 
paid up. The obligation runs to the Secretary, to the initiates, 
and to the other chapters. 


The Brewer Legal Club Petition. 


The petition of this club, the members of which are students 
of the Denver University Law School, that a chapter charter 
be granted them has just been sent to the chapters for action. 
We stated previously inthe Brier (Vol. III., No. 2) that a 
petition to be successful should jhave the three following es- 
sentials: (1) The law school of the petitioners should be a 
part of a university. (2) That it should have a three-year law 
course. (3) That the petitioners should maintain rooms and 
have them leased for at least one year. The petition meets 
the first two essentials and the Council, should the petition be 
granted, will see that the third is observed before a charter is 
issued. 

The University of Denver is of course located at Denver, 
Colo. It is not so large as the University of Colorado, situ- 
ated at Boulder, but it is an institution of merit, founded in 1864, 
has more than 1,000 students, is on a permanent basis, and the 
law school is one of its best departments. The law school was 
established in 1892. It occupies a fine building near the cen- 
ter of the city. It has a faculty of eighteen, and four of the 
regular prefessors are members of the Fraternity. Entrance 
requirements are strict and the three-year course was adopted 
in 1898. 

The petitioning club was organized in 1896. It petitioned 
for a charter in 1897, but the charter was not granted. It has 
since kept its organization and now asks a second hearing, 
Twelve of the fifteen petitioners are college graduates, and their 
request is strongly endorsed by the twenty-two members of other 
chapters practicing in Denver; by H. A. Buchtel, Chancellor 
of the University; by Lucius W. Hoyt, Story, ’89, Secretary of 
the Law Faculty; by Prof. Geo. C. Manly, ent, ’87; by 
Prof. W. A. Moore, Story, ’88; by the Governor of Colorado, 
the Chief Justice and the Associate Justices of the Supreme 
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Court of Colorado, the Judges of its District Court, the Judge of 
the U. S. District Court, etc. The petition is exceptionally well 
gotten up. 

A chapter in Denver will do much to bring the three Coast 
chapters, now so widely geographically separated, into closer 
touch with the rest of the Fraternity, and it will also result in 
the early establishing of a needed alumnus chapter in Denver. 
The local conditions are such that a chapter will be strong fra- 
ternally, and we hope the action of the chapters will be favorable 
to the petitioners. 


The Periscope. 


GREAT LAWYERS, AND How THEY Won.—An address by Will- 
iam G. Peckham, Esq., of the New York Bar, before the New York 
Phi Delta Phi Club, November 11, 1901. | 

Mr. President and Brethren: It has been my good fortune 
to know some of the leaders of our Bar and that is why I presume to 
try to pay the debt of your hospitality by telling you what I know of 
those leaders. It is a great pleasure to be of use to young men. New 
York is a center for commerce and for the business of other states and 
other countries, but more yet it is a center where litigated matters are 
brought into court. To New York come the champions at the bar of 
other states and other countries. Three presidents of the United States 
have been members of our city Bar within about ten years. Here 
also settled Evarts and Choate from New England, O’Connor of Irish 
birth, Robert Ingersoll from Illinois, Governor Hoadley from Ohio, 
Secretary Carlisle from Kentucky, Prior from Virginia, the Van 
Wycks from North Carolina, and a thousand others of greater or les- 
ser degree and from all parts. The competition has been of the keen- 
est and the ability required for success of the highest. Eloquence has 
become common, especially in our brethren from the South and from 
Ireland, but perhaps it is less valued, if not combined with other gifts, 
in a town where the judges have little time. The business quality is 
far more valuable to the successful lawyer of to-day. Industry is more 
valuable. A conspicuous integrity is a still better asset. I think our 
leaders have been men who combined all these qualities with a large 
humanity. 

Charles O’Connor was the leader of this Bar thirty years ago, and 
he was the last of the old school. He was a beautiful figure, full of 
emotional power, like a fine sort of Irish Galahad. 

Mr. O’Connor once gave in his incisive way a useful hint to all law- 
yers: ‘'Cross examination is an amusement indulged in by the very 
young. It is like trying to pull the tiger out of his den. You may 
pull him out, or again he may pull you in.” Mr. O’Connor did 
effective work for good government and for elevating the character of 
Bench and Bar. 
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Next came Mr. Evarts. His great legal contests were the Inter- 
national Arbitration, at Geneva, where, as chief, he won $17,000,000, 
in damages, the Hayes-Tilden electoral contest, the Andrew Johnson 
impeachment trial, where he was at his greatest intellectually, the Van- 
derbilt will case, which he closed out at short notice, and the Beecher- 
Tilton litigation. He won them all. Mr. Evarts had a fine, old- 
fashioned dignity and elevation of character, and high power in 
national and international law. From time to time the selection of the 
judges of the United States court rested with Mr. Evarts. His choice 
was always for judges of the highest old-fashioned quality. 

Then came the younger Choate, who has stood as our belted cham- 
pion against all comers for twenty years. He has tried and won more 
litigations involving large amounts than any lawyer of history—for 
Webster and the elder Choate tried some small country matters all 
their days and never had litigations involving such large pecuniary 
matters. 

Joseph H. Choate’s winning record in all multi-millioniare will cases 
is a sample. It needs a book to tell of all. In the court or at the 
Cooper Union, while he has always been a little finer and a little keener 
than judge or jury or audience, yet he always got into the jury box. 
It is pleasant to hear the East-Side, foreign-born citizens clamor for him 
in reform meetings. It is a comfort to hear him in after-dinner 
speeches. His wit is of the best, and there has been so much of it - 
that it cannot be recounted on an occasion like this. Other men have 
been above or below the forum; others have been strange or porten- 
tous, but he has always been just the height of the heart of the judge 
and the jury. Where in history has a lawyer tried and won so many 
cases of such magnitude? With a jury, perhaps Col. James was his 
best successor among those who are now dead. All of these men who 
led were largely gifted, physically as well as mentally. I do not 
forget Mr. Parsons and the chief of my name, Wheeler H. Peckham, 
but they are living, and, I hope, will long live to add fame to our Bar. 

The Lord Protector’s Chancellor took for his posey the motto: 
‘6 The name of sergeant-at-law was the name of a gentleman.” Be 
sure that is a prime quality of all the leaders of the first rank. It is 
better for a man to hang a millstone around his neck than to disparage 
old age or womanhood at our bar. You know how a roystering par- 
son sued a man in King Alfred’s time, because the other man called 
him, in the mixed language of those times, ## grand fou, which in 
modern language would be a fool. The court used up a por- 
tion of the leisure of those days in settling the law for all time, and 
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said that the parson would not recover because he had not shown 
special damage to his business, and added significantly: d’æ»# attor- 
ney aliter. Still, to-day, an attorney should be free from that qualifi- 
cation. 

Besides the conspicuous leaders, many lawyers live and die un- 
known to fame, men of admirable talent, men of honor, trusted as 
completely by their clients as the confessor is trusted by the penitent. 
Their wars are matters mooted in books and in precedents of convey- 
ancing. Their lines of battle are upon parchment, their successes are 
in unquestioned titles and undisputed wills. Their credit with all 
good men is unbounded. With these men lies all hope of the future 
for Bench and Bar. In other states and other countries the leaders of 
the Bar are elevated to the bench. 

Three perfect forums have I seen: One was where the Lord Chief 
Justice of England, Baron Russell, sat, with his snuff-box and with 
his red bandanna handkerchief, in the serenity that comes from the 
knowledge in all men that the judge is the ablest by birth and by 
learning, and as far above politics or pull or prejudice as are the 
heavens. The other was where Grover Cleveland sat as trial referee, 
with a physical, mental, and moral weight that made McGregor’s seat 
the head of the table. Exception, objection, and disquiet and the antic- 
ipation of appeal were absent from both of these trial forums. The 
particulars as to my third ideal forum I reserve for another occasion. 

From this table some years ago Mr. Justice Patterson severely criti- 
cised the Bar. We plead zon vult. There are reasons, partly of pol- 
icy and partly of politeness, for this plea. But consider what the 
chosen leaders of the Bar can offer of their choice to strengthen the 
Bench. There will be interest in this query, if not to-day, then to- 
morrow. Roosevelts and Jeromes will now develop in every state, 
and will be numerous in our city. We are a proud people, and, above 
all, we crave the supremest quality in the material for our Bench. 
We want more like Mr. Justice Patterson. We say that the way to 
give us more of the same is, in one way or another, directly or indi- 
rectly, to make the choice of judges from the choice of the Bar and 
not of the politicians. 


BANKRUPTCY— JUDGMENT FOR BREACH OF PROMISE AND SEDUC- 
TION NOT DiscHARGED.—Mr. Justice Woodward, Field, of the Ap- 
pellate Division of the New York Supreme Court, has reversed the 
somewhat widely quoted Distler v. McCauley, 35 Advance Sheets and 
6 Am. B. R. 491, which held that such a judgment survived dis- 
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charged in bankruptcy. Mr. Woodward’s opinion is reported in 73 
N. Y. Supplement and is worth reading, for the clear statement that 
the basis of the action is for breach of contract and does not come under 
the clause of the bankruptcy act which exempts judgments in ‘ actions 
for fraud . . . or willful and malicious injury to the person or prop- 
erty of another,” and that seduction does not bring it within the clause. 

A judgment was recovered against McCauley in January, 1900, 
for $3,295, and in March, 1900, he went into bankruptcy for the ex- 
press purpose of discharge. The schedules showed four creditors, the 
three others also holding judgments, but aggregating only $60. By 
this opinion of Judge Woodward, his purpose is attained. We un- 
derstand the case will be appealed, but submit that Mr. Woodward’s 
opinion will be affirmed. In re Freche, 6 Am. B. R. 479, holds that 
a judgment by a father for the seduction of his daughter is not dis- 


charged. 


BANKRUPTCY—INSUFFICIENT ALLEGATION OF INSOLVENCY. 
Arthur Knox, Story, ’95, recently demurred successfully in Martin v. 
Bigelow, ef al., 73 N. Y. Supplement. An action was brought by a 
trustee in bankruptcy to set aside a mortgage on real estate given by the 
bankrupt within four months before the filing of the bankruptcy petition 
and when, as alleged by the complaint, the bankrupt was “ in failing cir- 
cumstances and unable to pay all his debts in full.” The action is based 
on subdivision (a) and subdivision (4) of section 60 of the bankruptcy 
act. The mortgage under Common law would have been valid and 
could only be questioned under the statute and particularly under sub- 
division 15, of section 1, which defines insolvency. The court holds 
that insolvency according to the statute is not alleged, and distinguishes 
between alleging one’s not being able to pay his debts in full, and that 
one’s property taken at a fair valuation is not sufficient to pay his 
debts. Also, that adjudicating one a bankrupt on a certain day does 
not prove he was insolvent four months prior. The court did not pass 
on another point of the demurrer that the complaint was defective in 
not alleging that at the time the mortgage was given the mortgagee had 
reasonable cause to believe that a preference was intended. We think 
this necessary under the statute. Among the cases cited are Pirie v. 
Trust Co., 128 U. S. 438, 45, L. Ed. 1171; Duncan v. Landis, 45 
C, C, A, 666, 106 Fed. 839; Levor v. Leiter, 34 Misc. Rep. 382; 
and In re Alexander, 102 Fed. 464. 


BANKRUPTCY.—EXEMPTIONS AND WAIVER OF CHATTEL Morr- 
GAGE.—F. A. Harriman, Mc Clain, ’97, of Hampton, Iowa, was attor- 
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ney for the trustee in In re D. E. Little, 6 Am. B. R. 681. The bank- 
rupt borrowed $1,500 from the Farmers & Merchants Bank of Hamp- 
ton, executing a chattel mortgage which was not recorded until after 
the bankrupt’s petition was filed and then the bank sought to enforce 
it as a lien against the bankrupt’s funds in the hands of the trustee 
and also against the exempted property. The case holds that after 
exemptions have been approved such property passes to the bankrupt 
and any claims against it must be enforced in the state courts, though 
the lien may still obtain; that the holder of collateral can prove only 
after deducting the value of such collateral ; and that collateral, pledged 
at the time notes are given and within the four months, is not a voidable 
preference that will be ordered returned to the trustee. 


CoNTRIBUTORY NEGLIGENCE OF INFANTS IN ILLINOIS.—George 
N. Woodley, Booth, ’00, now practising at 135 Adams street, Chicago, 
took first prize at the Northwestern University Law School with his 
thesis which was published in full in the Chécago Legal News. The 
analysis of the subject is exceptionally good. The following is a some- 
what brief summary : 

Preliminary.—The two most important factors in applying the 
rules of contributory negligence to infants are: (1) That infants 
lack the ability of adults in sensing and avoiding danger, which ability 
necessarily varies, increasing with age from absolute incapacity to 
capacity approximating that of the average adult; and (2) that their 
custody and control is necessarily committed to parents or others z# 
loco parentis until they can be considered sui jurts. The instinct 
of curiosity, the desire of using things as objects of play, and impulsive- 
ness modify the infant’s contributory negligence. The following ex- 
amination of the Illinois law on this subject is directed mainly to the 
position of its court of last resort (the Supreme Court). 

The Same Degree of Care and Diligence not Required of an : In- 

fant as of an Adult: the Standard Varies with Age and Capactty.— 

The law, while holding adults to a fixed standard of care, adopts for the 
infant a sliding scale the measure of which is ‘that degree of care 
which one of his age would naturally and reasonably use under like cir- 
cumstances.” This principle is applied throughout Illinois cases. Kerr 
v. Forgue, 54 Ill. 482; C. B. & Q. Ry. v. Dewey, 26 Ill. 255; C. 
& A. Ry. Co. v. Murray, 71 Ill. 608; Weick v. Lander, 75 Ill. 99; 
C. & A. Ry. Co. v. Becker, 84 Ill. 483; I. C. Ry. Co. v. Slater, 129 
Ill. 91; Norton v. Volzke, 158 Ill. 407. 

Will the Court Ever Decide as a Matter of Law that an Infant 
ts ‘* Non sui Juris” and Therefore not Chargeable with Contribu- 
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tory Negligence ?—In Illinois it is doubtful that it is ever permissible 
for a judge to instruct the jury, as a matter of law, that any infant is 
non sui jurts, and incapable of negligence. This was discussed at 
length in Chicago City Ry. Co. v. Wilcox, 138 IIL. 370, and left unan- 
swered ; but the later decision in City of Pekin v. McMahon, 154 Ill. 141, 
has narrowed the question to those cases where the child is under the 
age of seven years, by expressly declaring that such an instruction is 
always improper when the infant is above that age. To children 
under seven years of age it is still uncertain what will be made the age 
limit delow which the child is to be considered non sui juris asa 
matter of law, and still greater uncertainty exists as to the exact age 
above which it will be presumed to be suz juris. All that can be said 
is that the language of some of the decisions might indicate that the 
Supreme Court will not adhere rigidly to the view that the question 
is always one for the jury and never one of law. As toa child of 
seventeen months, see Chicago City Ry. v. Ryan, 131 Ill. 474; as to 
one of four years, City of Chicago v. Hesing, 83 Ill. 204, and as to 
one of five years, C. & A. Ry. Co. v. Gregory, 58 Ill. 226. 

‘““Imputed Negligence” not Held in Ilinois.—Illinois rejects 
both the New York rule of ‘‘Imputed Negligence” (Hartford v. 
Roper, 21 Wend. 615) and the English rule of ‘‘ Identification ” be- 
tween the custodian and the child (Waite v. N. W. Ry. Co., 1 El. 
Bl. & El. 719) and follows the Vermont rule (Robinson v. Cone, 22 
Vt. 213) in not allowing the negligence or neglect of the parent or 
other person ¢2 loco parentis to affect the infant’s right to recover 
damages for an injury suffered through the carelessness of a third 
party. This was established in Illinois in the Wilcox case (sxpra) 
which has become a leading case upon the subject of the contributory 
negligence of infants in general, and especially with reference to the 
non-imputability of the parent’s negligence. Later cases confirming 
it are E. J. & E. Ry. Co. v. Raymond, 148 Ill. 241, and City of 
Pekin v. McMahon, 154 Ill. 141. 

Where the Suit ts by the Parent in His Own Behalf, Distin- 
guished from Suits by and on Behalf of the Infant Himself or of 
his Estate by Personal Representative.—Statements that where the 
suit is by ‘the parent or personal representative” the negligence of 
the parent in permitting the child to get into a place of danger may 
properly be set up in defense, are occasionally met with in the Illinois 
decisions. City of Pekin v. McMahon, 154 Ill. 141; C. & A. Ry. 
Co. v. Logue, 158 Ill. 161; Chicago City Ry. v. Wilcox, 138 Ill. 
370. This is correct so far as it relates to suits by the parent in his 
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own behalf for loss of the child’s services. There the parent himseli 
is the plaintiff and is properly chargeable with his own contributor) 
negligence. 

But the statements are incorrect so far as they relate to suits by th: 
infant’s personal representative. Since the Illinois courts refuse t 
impute the parent’s negligence to the infant in its lifetime, no reaso1 
can be seen for denying that benefit to the infant’s estate after the in 
fant’s death, even though the personal representative bringing the sui 
may chance to be the negligent parent. The statements in questio! 
on examination will all be found to be obzter dicta upon the latte 
point, and should not be taken as conclusive as to suits by the infant’ 
personal representative. 

It is not Negligence per se for Laboring People to allow thet: 
Children to be upon the Streets Unattended, Especially in Crowde 
Cities.—For an interesting line of cases so holding, see City of Chi 
cago v. Major, 18 Ill. 349; Same v. Starr, 42 Ill. 174; Same © 
Hesing, 83 Ill. 204; P. Ft. W. & Chic. Ry. Co. v. Bumstead, 48 Ill 
221; C. & A. Ry. Co. v. Logue, 158 Ill. 621. This Illinois rule i 
no longer strictly applicable to the subject because the doctrine o 
non-imputability necessarily eliminates all inquiry as to the parent’ 
negligence. 

Application of Rule when Infant ts a Trespasser.—The so 
called ‘‘turn-table ” doctrine has been adopted in Illinois, under whic] 
rule the child is not necessarily barred from recovery by the mere fac 
that technically it is a trespasser. In this way due allowance is mad 
for the childish instincts of curiosity and playfulness. C. & A.R. R 
Co. v. Lammert, 12 Ill. App., 408; City of Pekin v. McMahon, 15. 
Ill. 141. 

Application of Rule where Child ts Employed.—In such cas 
the ordinary rules apply, except that the infant will be considered t 
have ‘‘ assumed the risk of his employment” only to the extent t 
which it is able to comprehend the same, and the employer must tak 
especial pains to inform him of the hazards of the employment 
Hinckley v. Horazdowski, 133 Ill. 359. 


PRINTS, LABELS, AND CONDITIONS OF REGISTRATION.—When i 
amended the copyright law in 1874, Congress proscribed that under th: 
act engraving, cut, and print should be connected only with the fin 
arts, and if used for any other articles of manufacture should not b 
entered under the copyright law, but be registered in the Patent Office 
The Commissioner of Patents was charged with the registry of sucl 
prints or labels, and a fee of six dollars paid for recording and fur 
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nishing a copy of the record to the party entering the same. (18 Stat- 
utes at Large, p. 78, No. 3.) TU 

The Commissioner of Patents has construed the words print 

and label as follows: ‘* The word print, so far as it relates to reg- 

istration in the Patent Office, is defined as an artistic representation 

or intellectual production not borne by an article of manufacture or 

vendible commodity, but in some fashion pertaining thereto—such, for 

Instance, as an advertisement thereof. The word label, so far as it re- 
lates to registration in the Patent Office, is defined as an artistic repre- 
sentation or intellectual production impressed or stamped directly upon 
the articles of manufacture, or upon a slip or piece of paper or other 
material, to be attached in any manner to manufactured articles, or to 
bottles, boxes, and packages containing them, to indicate the contents 
of the package, the name of the manufacturer, or the place of manu- 
facture, the quality of the goods, direction for use, etc.” By the words 
‘‘ articles of manufacture ” (to which such print or label is applicable 
by this act), is meant all vendible commodities produced by hand, 
machinery, or art. No print or label can be registered unless it prop- 
erly belongs to an article of commerce and is as thus defined. The 
period of protection is twenty-eight years, with privilege of renewal 
for fourteen years more. 

A label or a print in order to be entitled to registry under this sec- 
tion must possess originality, z. e., it must have by itself some value as 
a composition, at least to the extent of serving some purpose other than 
as a mere advertisement or designation of the subject to which it is at- 
tached. Higgins v. Keuffel, 140 U. S. 428. No label or print can 
be registered if the same has already been published. Marsh v. War- 
ren, 140 G. 678. It has recently been held that a label or print can 
be registered even though it may contain matter which might be reg- 
istered as a trade mark. Ex parte U.S. Playing Card Co., 820G. 
1209; Ex parte Mahn, 820 G. 1210. 

Although the scope of protection given to manufacturers and mer- 
chants under this act is perhaps not broader than the protection which 
would be extended by the equity courts under the modern doctrine of 
unfair competition, it is advisable to register all prints and labels in 
order to take advantage of the remedies provided by the copyright law. 
The law gives the proprietor of a registered print or label the right to 
recover one dollar for each infringing print or label found in the pos- 
session of another, one-half to go to the use of the United States. It 
also gives him the right to seize all infringing prints and labels and the 
plates from which they are printed. 
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Full information in regard to the registration of prints and labels is 
given in a pamphlet published by the Commissioner of Patents for free 
distribution, entitled ‘‘ United States Statutes Concerning the Registra- 
tion of Trade Marks, Prints and Labels with the Rules of the Patent 
Office Relating Thereto,” and will be sent to those who write to the 
Department in Washington for it. 

The equitable rights in trade-marks are well contrasted with prints 
and labels in Dadirrian v. Yaenbian, 72 Fed. KR. 1110, 90 Fed. R. 812, 
and 98 Fed. R. 879, in which Wm. R. Baird, Story, was counsel for 
the defendants and successfully opposed the plaintiff’s claim to the right 
of using the word ‘‘ Matzoon.” The danger of trusting such rights is 
illustrated in Dadirrian Sons & Co. v. Hanenstein, N. Y. L. J., Jan. 
2, 1902, a New York case in which other counsel appeared for defend- 
ants, raising the point of res adjudicata because of Mr. Baird’s 
success in the federal courts, but losing. The New York court held 
that the plaintiff had exclusive right to the trade use of the word. 


TAXATION OF STREET RAILWAY FRANCHISES.—Judge Claudus 
B. Grant, Kent, of the Michigan Supreme Court, hands down an inter- 
esting opinion on this subject in Detroit Citizens’ St. Ry. Co. v. Com- 
mon Council of Detroit, 85 N. E. 96: 

The Detroit assessors increased the valuation of the street railroad 
property to $5,000,000 for 1900; that for 1899 being $1,500,000, and 
for 1898, $800,000. 

In mandamus the relator argued (1) that there were illegally in- 
cluded in said valuation several million dollars on account of fran- 
chises, and (2) that no separation was made on the assessment roll of 
the valuation placed on the franchises and the valuation placed on the 
personal property of the relator; also, that if the franchise is not made 
taxable property by express statute, it cannot be taxed indirectly by as- 
sociating it with tangible property, and thus increasing the value of the 
latter. The court held that the property should be taxed at its cash 
value, whatever it may be that causes or contributes to such value. 

The above decision is strengthened by the able decisions of Justice | 
Brewer, Green, and Chief Justice Fuller, Choate, in Adams Express 
Co. v. Ohio State Auditor, where it was held that the value of the in- 
tangible property must be included and in some cases this would ex- 


ceed the aggregate value of the separate pieces of tangible property. 
F. B.S. 


Law 1n A DEmMocracy.—At the opening exercises of the woman’s 
law class of New York University, October 21, an exceptional address 
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was delivered on this subject, by Prof. Isaac Franklin Russell, Field, 
who spoke, in part as follows : 

‘6 The pulpit and the press are just now urging repressive legisla- 
tion against anarchy. Treason, we are told, must receive a new defi- 
nition; freedom of speech must be denied; immigration must be 
arrested; strikes for higher wages must be dealt with by compulsory 
arbitration ; and Mormonism must be silenced by penal statute. This 
Utopian folly springs from the assumption that law is perfect and en- 
forced perfectly. | 

‘6 Law is not an exact science. There can never be an ideal code 
universally applicable because law is good or bad in accordance with 
the existing needs of mankind. Law postulates the presence of sin 
and the necessity of coercion and penalty. It is not a dream of Eden, 
of paradise before the tempter entered. Its concern is for the life that 
now is; its domain is the world we live in. Its mission is not To work 
out the perfection of individual character—that is the larger task which 
all must essay. 

‘6 Law, to the lawyer, is simply the doctrine announced by courts 
and enforced by public authority. It is the presence of force that dis- 
tinguishes law from morality. Nor does it matter that this force is not 
external, but is applied by a self-directing society. It is sufficient that 
the power and purpose to enforce the judgment of the court are in 
some way made manifest and effective. 

‘6 Utopia has no forum for the advocate, for there the lawyer becomes 
the priest, and forensic dispute sinks to the level of pulpit monologue. 
Law is but a human science, dealing with men’s external conduct, re- 
flecting always the morality of its own age, and relying for its enforce- 
ment, among free people, on the will and purpose of local communities ; 
that it is permanently imperfect and susceptible of infinite improvement 
up towards a standard of absolute righteousness which humanity can 
never attain; and that the task of the individual, under popular institu- 
tions of government, is simply to live out his day and take his part in 
the work of advancing mankind to a point, ever retreating and vanish- 
ing, where law seems to the vision of a good man to be the perfection 
of human reason.” 


Chapter News. 





NEW YORK PHI DELTA PHI CLUB. 

NovEMBER MEETING.—The November meeting of the club was 
held on the 11th, notices being sent out on the 6th. Stewart Chaplin, 
Story, author of several well-known texts on wills and on real 
property; Prof. Isaac Franklin Russel, Feld, of the New York Uni- 
versity Law School; William G. Peckham of the New York law firm, 
Peckham, Warner & Strong; and Frederick E. Crane, Feld, who 
had just been elected to the bench in Brooklyn, were the speakers. 
President Terry presided. The best report of the meeting is in the 
New York Zimes of December 12th. 

Mr. Terry, in his opening remarks, urged the members of the club 
to be more active in helping in the electing of the right men to the bench. 
He said there was no charm about a silk robe that caused it to change a 
bad lawyer into a good judge and, to show the relations existing be- 
tween politics and the bench, quoted William Travers Jerome, to the 
effect that New York lawyers, when suing the Metropolitan Street 
Railway, seek to avoid trying the case before certain judges. 

Mr. Peckham’s subject was ‘* Some Great Lawyers and How They 
Won Their Cases,” which is given elsewhere in the Brizr. Mr. 
Chaplin spoke at some length on ‘The Unexplored Fields of the 
Law,” insisting that the average lawyer, whose. practice is confined to 
civil cases, would be much benefited by a knowledge of criminal 
pleadings and practice. By this he did not mean the pleading and 
practice dealing merely with murder, larceny, and felony, but a knowl- 
edge of criminal practice sufficient to throw a side light on one’s civil 
and quasi-criminal cases, and so making him a better lawyer. Pro- 
fessor Russell and Judge Crane indulged in a somewhat humorous tilt 
over police reforms and social movements. Professor Russel con- 
tending that vice would always exist and that segregation rather than 
the effort to stamp out is the right treatment; Mr. Crane, on the con- 
trary, insisting on repressive measures. 

DECEMBER MEETING.—The December meeting of the club, called 
the annual meeting because the club’s officers for the following year 
are then elected, was held at the Marlborough on the evening of the 
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oth. Prof. Charles Thaddeus Terry, Story, and Walter E. Andrews, 
Field, were unanimously reëlected President and Secretary; Paul D. 
Cravath, Story, and Stewart Chaplin, Story, were elected Vice-Pres- 
idents, and Charles A. Wendell, F#e/d, Arthur Knox, Story, and Carl 
H. Fowler, Dillon and Story, were elected to the Executive Committee. 

The speaker of the evening, Judge David McAdam, of the New 
York Supreme Court, was not present, as his physician had suddenly 
decided to operate on him for cancer, so that after the election of offi- 
cers the club’s policy for the coming year toward furthering legislation 
and reforms was considered. The discussion was led by Professor 
Terry, who presided, and dealt chiefly with the majority rule instead of 
the unanimous rule in civil jury trials; a more speedy trial for persons 
charged with crime; and disbarments. John C. Judge, Fed, Louis 
F. Reed, Field, Arthur Knox, Story, Charles’ A. Wendell, Robert 
Stewart, and Charles Henry Topping all spoke at some length. Mr. 
Stewart was especially emphatic in insisting that the amount of dam- 
ages found by the jury should not be so generally and arbitrarily mod- 
ified by the appellate courts. 

As the by-laws of the club did not provide for the machinery nec- 
essary to carry out the club’s desires, Mr. Topping moved that they 
be amended by giving the existing committee on grievances power to 
consider disbarments and creating a new committee on amendment of 
the law. The amendments will be considered at the January meeting. 
Among the new persons present were Archibald Robinson Watson, 
Minor, author of ‘‘ Personal Damages,” who recently left the Edward 
Thompson Company and came to New York to practice, and Cornell 
S. Hawley, Marshall, who is in the Park Row Building. 

January MEETING.—The January meeting, held at the Marlbor- 
ough on the evening of the 14th, in attendance and spirit was the best 
of the season. The older members were out inforce. At the officers’ 
tables, as guests, were Wm. A. Keener, Story, who recently resigned 
the deanship of the Columbia University Law School; Stewart Chaplin, 
Story, Prof. Isaac F. Russell, F%e/d, of the New York University Law 
School; Judge Samuel Greenbaum, of the New York Supreme Court, 
and Hon. Tracey W. Becker of the Buffalo Bar, who was the prin- 
cipal speaker of the evening. In his introductory remarks President 
Terry briefly reviewed the growth and work of the club during the past 
year and then introduced Judge Greenbaum, who urged the members 
of the club to continue its practical work of bringing the Bench and 
Bar of the city into closer relations, and expressed the belief that the 
Phi Delta Phi Club could do more than the Bar Association of the city 
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in many directions, because the latter was mainly a law library, and a 
medium for expression at times on important public questions. In his 
opinion Phi Delta Phi was better able to take up important legal reforms 
and secure wholesome legislation. No better work could be done by a 
body of lawmakers, he said, than to agitate and educate the public to 
secure reforms in law-making. Henry W. Jessup, /e/d, author of 
‘¢ Surrogate Practice,” then presented a minute on the death of Judge 
McAdam, which outlined his life and contained the following : 

‘¢ His fidelity to work was never so strongly manifested as in his 
closing days on the bench. Knowing that he would have an operation 
of a most serious character performed, which would jeopardize his 
life, he disposed of every matter that had been submitted to him, and 
until he had so disposed of them refused to set a date for the operation. 
Conscious of the possible results, and determined that no one should 
suffer in their enforceable rights by reason of his death under the knife, 
he left nothing undone before submitting to the operation, and so closed 
a judicial career of twenty-seven years, during all of which he never 
missed a day at court, was never late, enjoyed a remarkable proportion 
of affirmances by the higher tribunals and endeared himself to all 
lawyers who had been privileged to know him well. 

‘6 His life affords to every young man an example of what a young 
man, who has conscientiously equipped himself for his life’s work, can 
accomplish by fidelity and diligent application, and must lead those 
who knew him, or fell under his professional influence, to emulate 
those qualities which made him one of the most efficient judges of our 
courts.” 


The minute was adopted and ordered engrossed on the club’s rolls. 

The amendment to the by-laws, proposed by Charles H. Topping, 
providing for a committee on amendment of the law was then consid- 
ered and adopted, after which Mr. Terry introduced Mr. Becker who 
spoke at length on the recent laws and litigation by which the railroad 
interests have sought to stop the business of the cut-rate ticket brokers. 
Mr. Becker has been counsel for the ticket brokers in much of their liti- 
gation. He stated that the brokerage had its beginning with the rail- 
roads themselves—using it as a means of getting business away from 
competing roads by furnishing tickets to the broker, apparently at the 
regular rates, but enabling him to undersell competing lines by giving 
him a rebate on all sales. As an instance of this, he cited the case of 
the West Shore and Lehigh Valley, in which it was proved that the 
treasurer of the West Shore (who was also the treasurer of the New 
York Central) had thus paid the Frank agency $65,000. He insisted 
that, although the community of interest or fixed-rate plan now prevails 
among the larger roads, the weaker and the smaller roads do this con- 
stantly. His view of the contract which the purchaser of a ticket 
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makes with the railroad is novel, and is that the contract is qualified by 
the road’s being a common carrier and is not a contract to carry a par- 
ticular person to a particular place but a contract to carry any person 
on the ticket so long as he acts orderly and being such a contract can 
rightly be transferred. Mr. Becker favors a federal act under the in- 
terstate-commerce clause of the constitution regulating and licensing 
the ticket brokers. 

Professor Russell spoke on the Sunday closing of saloons and the 
proposed amendment to the state constitution which aims to relieve 
the congestion of the city’s courts by giving the Governor power to 
assign ten county judges to the benches in the city. The statutes 
which provide for closed saloons in the city on Sunday, even though 
the people wish otherwise, he believed should be enforced until re- 
pealed, and he opposed the proposed amendment on the ground that 
it would tend to enlarge the power of political bosses. 


WASHINGTON PHI DELTA PHI CLUB. 


The Phi Delta Phi Club of Washington and Marshall chapter 
held a joint meeting at Freund’s on Tursday evening, January 30, 1902. 
Dr. Charles W. Needham, Dean of the School of Comparative Juris- 
prudence and Diplomacy of Columbian University, was initiated as an 
honorary member of Marshall chapter. After the ceremony, the 
active and the graduate members sat down to dinner, A. A. Birney, 
Kent, ’72, presiding. Speeches were made by Dr. Needham, Ashley 
M. Gould, Marshall, ’84, District Attorney of the District of Columbia, 
John Thilman Hendrick, Marshall, ’96, and others. 

Fritz v. Briesen, Field, ’97, reported on behalf of a committee ap- 
pointed by Marshall chapter, at its last regular meeting, to consider - 
ways and means of erecting a tablet to the memory of John Marshall 
at his birthplace near Calverton, Farquier County, Virginia. The 
committee suggested that a pyramid, six feet in height, be built of 
round stones taken from the ruins of the foundation walls of the house 
in which Marshall was born; the stones to be set in place by a strong 
cement filling ; and that three tablets be affixed to this pyramid, one on 
each face; one memorial tablet, one tablet bearing an extract from one 
of his opinions, and one tablet bearing a sentence or two taken from 
the writings of his biographers. It was deemed fitting that the memo- 
rial be a very simple one, in harmony with the simple surroundings 
among which Marshall spent his boyhood. 

The report of the committee was adopted. It was resolved that 
President Birney appoint two alumnus members, that the chapter ap- 
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point two active members, and that the four appoint a fifth, to form a 
committee to arrange for erecting the memorial. F. v. B. 


CHICAGO ALUMNUS CHAPTER. 

Our annual meeting was held February 17 in the palm garden of 
the Auditorium Annex. Invitations were sent out to all the Phi Delta 
Phi men in Chicago. About eighty responded and the evening was 
most enjoyable. 

Among the speakers were Judge C. C. Kohlsaat, of the Federal 
Bench; Judge Henry M. Shepard, of the Illinois Appellate Bench; 
Judge Edmund W. Burke, of the Circuit Bench; Judge C. E. Cutting, 
Fuller, of the Probate bench, and a number of prominent members of 
the city Bar. The undergraduate members of Booth and Fuller chap- 
ters turned out in full force and made a splendid showing, indicating 
that the Fraternity is in a flourishing condition in both of the law schools 
in Chicago. 

The following offieers were elected for the ensuing year : 

President, Albert H. Meads; First Vice-President, Stillman B. 
Jamieson; Second Vice-President, A. B. Pease; Secretary, Ralph R. 
Lounsbury; Treasurer, Norman A. Street. 

The club is doing better than for years past and we expect it to 
keep on improving. S. B. J. 


WAITE—LAW DEPARTMENT YALE UNIVERSITY. 

The year has opened auspiciously for Waite. We have gained 
nine new members; viz., Bros. Kunzig, Fuller, Platt, Weeks, Ferry, 
Graves, Waterman, De Saulles, and Peck. The routine work of the 
chapter is done promptly and well, the funds are in good condition 
and are in the hands of an efficient and skilful manager, and the full 
attendance at the regular meetings evinces the great interest in the 
organization. 

The literary exercises have been fully up to that of previous years, 
and the quiz clubs now in operation are of great assistance to the 
members in fixing firmly in their minds the various subjects discussed. 
This system of quiz clubs in the law-school societies has been favor- 
ably commented on of late by one well versed in the university life 
here. 

Charles Davenport Lockwood was one of the members of the win- 
ning team in the debate between Yale and Princeton; and owing to the 
protracted illness of Dean Wayland it is rumored that a distinguished 
member of the Fraternity w ill be appo irted te succeed l’m,a s 
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ment to this effect having appeared in one of the New Haven papers. 
In conclusion, Waite extends to all the chapters best wishes for a 

prosperous and successful year. HENRY R. THOMPSON. 
NEw HAVEN, January 14, 1902. 


Chas. T. Lark, ’99, is now Registrar of the Yale Law School. 

Hon. William K. Townsend, Hon, of New Haven, on January 
14th, was appointed by President Roosevelt to the vacancy on the bench 
of the U. S. Circuit Court, caused by the resignation of Judge Na- 
thaniel Shipman. President Roosevelt, Story, ’82, appointed a son of 
Senator Platt, of Connecticut, to Judge Townsend’s place on the Dis- 
trict Court bench, and the lawyers of Hartford, etc., are objecting 
strongly. 

CHOATE—HARVARD LAW SCHOOL. 

If one may judge from the character of the papers which have 
been read at our meetings thus far and the attendance, it is quite safe to 
predict that there will be no lack of enthusiasm in Choate chapter this 
year. There has been an unusually fine spirit of earnestness with 
which the papers have been prepared and the interest manifested 
in them. 

We are handicapped by the lack of a chapter house, but this has 
not proved altogether a disadvantage as some of our brothers have been 
moved to extend the hospitality of their homes. Especially success- 
ful was the meeting which‘followed a dinner given by Brother Warner, 
702. It is our plan to have a number of informal dinners in Boston 
during the winter,.arranging to go to the theatre in a body. These 
affairs have been very enjoyable in former years and serve to bring 
closer together men who come from remote parts of the country and 
represent a great many colleges. Our-regular meetings are almost en- 
tirely occupied in the reading of papers. 

The registration of the law school this year shows a decrease. 
This is due partly to the stricter requirements for admission and partly 
to the rule that no student who fails in two subjects can return. It is 
rather remarkable that almost 99 per cent. of the members of the 
school are college graduates. 

Edmund R. Marvin and Charles H. Connor did not return for the 
third year, both having gone into business in New York. Their 
places have been filled by the election of Robert A. Jackson and Ed- 
ward B. Bois. 

The members of Choate chapter extend hearty greetings and best 
wishes to their brothers of the other chapters. M. L. F. 

CAMBRIDGE, Mass., December 17, 1901. 


70 THE BRIEF. 


Prof. John C. Gray, Hon, of the Harvard Law School, recently 
injoined one J. T. Tracy from publishing Professor Gray’s lectures. 
Robert H. Gay, ’oo, is located in New York with Fellows Duffy & 
Milne, 18 Wall Street. Edward Sanford, ’97, for some time with Car. 
ter, Hughes & Dwight, is now one of the Deputy Assistant District 
Attorneys in New York City. Thompson L. Ross, ’97, who for some 
time has been paying teller in the American National Bank at Kansas 
City, Mo., has sold his stock in the bank and will go to New York tc 
practice. 


KENT—UNIVERSITY OF MICHIGAN LAW SCHOOL. 


On March 8, at the annual election of officers the following were 
chosen for the ensuing year: Consul, Hugh White; Pro-consul, T. 
L. Robinson; Scriptor, B. S. Cromer; Tribune, J. W. Shenk; Gladi- 
ator, F. B. Mertsheimer; Historian, W. S. Penfield. Owing to the 
failure of Bros. Shenk and Penfield to return Bros. Ruoff and Evers- 
man were elected in their respective places. By graduation in June 
we lost L. L. Tracy, now with Pond & Monaghan, Detroit, Mich. ; 
R. Atkinson, Denver, Col. ; R. C. McKinley, New Wilmington, Pa.; 
L. D. Verdier, with Butterfield & McKeeney, Grand Rapids, Mich. ; 
F. R. Marvin, with Musser & Kohler, Akron, Ohio; N. K. Ander- 
son, Rochester, N. Y.; J. M. Trible, Ann Arbor, Mich. The fol- 
lowing brothers did not return this fall: J. F. Stokeley, attending the 
Harvard Law School; W.S. Penfield, at Columbian ; H. W. Moseley, 
in Spokane, Wash. ; and J. W. Shenk, in Los Angeles, Cal. 

During the present college year Kent has initiated seven men, 
whose names are as follows: Bruce C. Shorts, post-graduate, Mt. 
Pleasant, Mich.; Sanford W. Ladd, ’03, A.B., B@ll Milford, Mich. ; 
Howard W. Streeter, ’04, A.B., Houghton, Mich.; William K. 
Williams, ’04, A.B. 449, Lapeer, Mich.; Robert J. Quail, ’o3, 
Lansing, Mich.; Daniel M. Scotten, ’03, 2¥, Detroit, Mich.; Edgar 
A. De Menles, ’04, Dubuque, Ia. Besides these, J. H. Sullivan, Booth 
02, has affiliated with Kent. 

Two changes have been made on our law faculty, Prof. E. C. God- 
dard, Kent, has succeeded Secretary E. F. Johnson, Aex?, who was 
last year appointed to a judgeship in the Philippines by President 
McKinley, Swan; and Mr. R. E. Bunker, Michigan, ’72, has been 
appointed Professor of Bills and Notes and of Suretyship. 

Kent enjoyed a most successful reunion after the Michigan-Chi- 
cago game. We had with us F. H. Kuhn, ’93, Mt. Clemens, Mich. ; 
F. S. Simons, ’00, L. W. Goodenough, ’98, E. C. Spicer, ’98, John 
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Parker, ’oo, L. L. Tracy, ’or, H. I. Hill, ’99, all of Detroit, Mich. ; 
H. I. Weinstein, ex-’o1, Seattle, Wash. ; C. W. Foster; ’96, Lansing, 
Mich. ; C. T. Teetzel, ’00, Ypsilanti, Mich.; R. C. McKinley, ’o1, 
New Wilmington, Pa.; F. R. Marvin, ’or, Akron, Ohio; L. D. 
Verdier, ’01, Grand Rapids, Michigan; and J. M. Trible, ’o1, Ann 
Arbor, Mich. The champion 501-0 Michigan team was led by Cap- 
tain Hugh White, and Brother Shorts has just recently been elected 
captain of next year’s team. 

As has been our custom for the past two years we shall invite sev- 
eral members of the law and literary faculty to address us upon topics 
of interest. Though no definite plans have been made for our annual 
banquet we are anticipating giving it at Detroit on the evening of 
February 22, at which time we hope to have with us Justice J. M. 
Harlan, Ken?. 

To all chapters, Kent sends best wishes for a prosperous year. 


WALTER A. EVERSMAN. 
ANN ARBOR, MICH., Dec. 17, 1901. 


Geo. A. Katzenberger, ’90, has formed a partnership with a Mr. 
Elliott, formerly prosecuting attorney of Darke County, Ohio, and will 
continue practice at Greenville, Ohio. Cincinnati was recently visited 
by Hon. Willson H. Taft, Kent, Governor General of the Philippines ; 
Mr. Taft has partly regained his strength and expects his stay in this 
country to fully restore his health. He speaks encouragingly of the 
native character and has hope of a bright future for the islands. 


FIELD—NEW YORK UNIVERSITY LAW SCHOOL. 


Field chapter this year has secured a fine set of fellows. The 
entering afternoon and evening classes were the largest in the his- 
tory of the university, and contained excellent material. In selecting 
the new members, careful inquiry was made in every case, and the 
qualities of each man well considered. We finally chose the following 
sixteen: J. Noble Emley, ’02, Joseph H. Callahan, ’o2, B. C. Bar- 
ron, ’02, Leonce C. Fuller, ’03, L. C. Shattuck, ’03, R. C. Addy, ’03, 
John Bissell, ’03, L. G. Young, ’03, H. J. Conkey, ’03, David Orr, 
703, Wendel Melville Strong, ’03, C. A. Houston, ’03, H. McDonald, 
04, J. S. Sumner, ’04, R. W. Cramford, ’04, and W. S. Waddy, ’04. 

They were entertained by the chapter at a reception and dinner 
given at the Marlborough on October 19. The initiation and ban- 
quet took place at the same place on November 23. Every member 
turned out, and also a goodly number of the alumni. As usual, Pro- 
fessor Russell, of the faculty, presided. The principal guest of the 


72 THE BRIEF. 


evening was Hon. Ernest Hall, ex-Judge of the City Court, who 
gave a most interesting address on ‘‘ Some Features of the Bankruptcy 
Law.” Prof. Leslie J. Tompkins spoke on ‘‘ Phi Delta Phi.” Other 
speakers of the evening were F. F. Hobby, Jr., Consul of the chapter, 
J. Neville Van Zant, who represented the alumni, and Leonce C. 
Fuller, who spoke in behalf of the initiates. 

The next social of the chapter, a smoker, held at the Café 
Boulevard on January 18, was for undergraduate members exclu- 
sively. On no previous occasion have the members had a better op- 
portunity to become thoroughly acquainted, and unusual good fellow- 
ship was displayed. It was voted by all to be one of the best evenings 
the members ever spent together. After the fun, a business meeting 
was held. In February we shall hold another similar meeting, and in 
March have a banquet at one of the leading hotels of the city. 

Among this year’s new men is Wendell Melville Strong, who 
graduated from Yale in 1893, returning the following year as instruc- 
tor in mathematics. With Prof. A. W. Phillips, he published a work 
on trigonometry, which is now used in many of the universities. He 
resigned his instructorship last year to accept a position in the actuary 
department of the Mutual Life Insurance Company. 

Stanley H. Mollison, pro-Consul, has published a digest of Ash- 
ley’s Cases on Contracts, alsoa summary of Prof. Erwin’s Cases on 
Sales, with notes. Both books have proved of much aid to the students 
of the first-year class. R. A. M. 

NEw YORK, January 20, 1902. 


Herbert F. Breitweiser, ’00, has recently been appointed private 
secretary to Fire Commissioner Sturgis of New York City. John L. 
Farrell, ’99, is the assistant secretary of the newly-organized St. 
Louis, Memphis, and South Eastern Railway, which is capitalized at 
16 millions. His office is at 66 Broadway, New York City. Frank 
Harris, ’99, is trustee in bankruptcy of Wm. Read & Co., hat manu- 
facturers. The liabilities are about $150,000, and the assets $30,000. 
Isaac Nelson, ’oo, has quit from James and Elkus and taken a posi- 
tion with the Title Guarantee & Trust Co., of New York. Clarence 
K. McGuire, ‘or, to whose work the present prosperous condition of 
the chapter is largely due, has opened an office in the Morton Building 
on Nassau St., New York City. Edwin L. Blackman, ’99, who is 
still with Cruikshank & Cruikshank, 43 Cedar St., New York, is one 
of the organizers of the Star Telephone Co. which is to operate in 
New York and Connecticut. 
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That section of the laws incorporating the village of Port Jervis, N. 
Y., which provides that no action for personal injuries shall be main- 
tained unless notice of intention to commence such action, and of the 
time and place of the injuries, shall have been filed with the village clerk 
within 48 hours after the cause of action accrued, has been held uncon- 
stitutional by Judge Woodward, Hon, of the Appellate Division of 
the Supreme Court of New York in the case of Barry v. Port Jervis, 
72 New York Supplement, 104, as denying the due process of law 
guaranteed by the state and federal constitutions. 


MARSHALL—COLUMBIAN UNIVERSITY LAW SCHOOL. 


On the evening of November 9, the chapter gave a smoker at Fritz 
Reuter’s. About thirty of the active and alumnus members were present 
and a few invited guests. After a few light speeches and some favor- 
ite songs, mock trials were held, which would rival any of our popular 
moot-court cases. After the conclusion of the feast several of the legal 
luminaries took an old ‘‘ night liner” and converted it into a ‘* seeing- 
Washington cab,” visiting many places of interest. 

At the annual election of officers for the ensuing collegiate year 
the following were chosen: Consul, J. L. Norris, Jr., ’02; Pro-Con- 
sul, L. L. French, ’o2; Scriptor, Calvin Milans, ’03; Tribune, R. 
Engle, ’03 ; Gladiator, H. V. Tulloch, ’02; and Historian, F. von 
Briesen, ’o1. The chapter has moved its quarters to better rooms in 
the Cincinnati Inquirer Building, opposite the famous Arlington Hotel, 
on Vermont Ave., within one square of the university. 

The by-laws of the chapter have been changed with reference to 
the annual election of officers. Hereafter the election of officers for 
the succeeding year will be held at the last meeting in April. This 
will facilitate the work of the chapter at the beginning of each col- 
legiate year. 

Saturday evening, December 14, in spite of the heavy downpour 
of rain, we had a very successful initiation in the rooms of the chap- 
ter. Gladiator Tulloch had everything well arranged, and with the 
help of the large number present, made things decidedly pleasant for 
the neophytes. Those who suffered ‘‘ untold agonies” during the 
evening were R. L. Williams, ’02; H. W. London, ’03; W. F. 
Adams, ’03; and Clark, ’03. At the close of the initiation, all sat 
down to a hearty dinner which had been provided by Tribune 
Engle. Brother Griswold of the alumni took some excellent flash- 
light photographs of the scenes of jollity. 

Plans are being considered for a New Year’s reception on the 
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morning of the first of the new year at the Fraternity rooms. Last 
year this was an innovation for the chapter, yet it was very successful, 
for scores of active and alumnus members, and some of their friends, 
called during the morning and all seemed greatly in favor of having 


one of like kind every year. FRANK G. BUTTS. 
WASHINGTON, D. C., Dec. 18, 1902. 


Robert W. Wells, ’99, was the power behind the movement which 
granted to him, Wm. F. White, Charles H. Topping, Field, ’99, and 
Wallace D. McLean, ’99 an electric railway franchise for the town of 
Hyattsville, Md. Mr. Wells is chairman of Maryland’s lower House, 
and is rapidly becoming a power in Democratic politics. 

Edward S. Long, ’o1, is practicing in Hopkinsville, Ky. He re- 
ports considerable recent patent work. Cornell S. Hawley, ’99, is the 
New York City manager fora railroad supply house, with offices in the 
Park Row Building. Walter I. Lembkey, ’92, is Special U. S. 
Treasury Agent at the Seal Islands, Alaska. Theo. T. Dorman, ’96, 
is with Wetmore & Jenner, 34 Pine street, New York. 

Dr. Charles W. Needhan, initiated January 30, 1902, was born in 
Castile, Wyoming County, New York, September 30, 1848. After two 
years of work in a law office he entered the law school of New York 
State University, at Albany, and was admitted to the New York Bar in 
May, 1870. In 1872 he removed to Harris, Grundy County, Illinois, 
and later to Chicago. There he remained in active practice until ill 
health, due to overwork, made it necessary for him to live in a milder 
climate. In 1890 he removed to the city of Washington, where he has 
since resided and where he is still engaged in active professional work. 

Dr. Needham was a member of the board of trustees of the old 
Chicago University, and also of that of the new University of Chicago. 
In 1893 he became a trustee of Columbian University. It was at his 
suggestion that Columbian University created the School of Comparative 
Jurisprudence and Diplomacy, whose dean he has been since 1898. In 
1900 President McKinley appointed him delegate to the International 
Congress of Education, at Paris, where he was the representative of 
America in the sessions on legal education. Last June he received the 
degree of LL.D. from the University of Rochester. 


DWIGHT—NEW YORK LAW SCHOOL. 


The Dwight chapter has begun the year under, it is thought, very 
favorable conditions. With the exception of Joseph E. Davis, who is 
greatly missed, all of last year’s Junior class are back and everything is 
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going well. The first initiation dinner of the year was held on Decem- 
ber 19, and the chapter takes pleasure in introducing to the Fraternity 
the newly-elected members: John Livermore, Jr., Arthur J. Mc- 
Clure, Charles W. McKelvey, Walter Ewing Hope, and John J. 
Lawrence, Jr. 

The choosing of men in so large and varied a body as the New York 
Law School is a slow and difficult process. The Seniors see s0 little 
of the Junior class that the selecting of the best men is necessarily a 
difficult proceeding ; so much so that the chapter has adopted the plan of 
getting hold of some few shining lights and leaving further selection 
to their judgment, with, to be sure, a careful discriminating power re- 
served. The chapter hopes shortly to have the full quota of twelve 
made up and duly initiated. 

It has been decided by the chapter to forego for the present the old 
moot-court plan, formerly established at meetings, and in its stead to 
invite various prominent members of the New York Bar to address the 
meetings on subjects helpful to students of the law, and to give such 
advice and counsel as they may think beneficial and helpful. It is 
hoped that this plan will prove successful and be of great advantage to 
the members of the chapter. F. M. WAKEFIELD KOCH. 

NEw YORK, January 8, 1892. 


Frank Brookfield, ’00, has begun practice at 11 Wall street, New 
York, in partnership with R. S. Chisolm and J. H. Thompson, Jr. 


HAMILTON—CINCINNATI UNIVERSITY LAW SCHOOL. 

Hamilton was a little late with its initiation this year. The re- 
sults, however, justified the delay. A most excellent set of candi- 
dates were produced by the process of selection and survival. We 
initiated on the night of December 14, which was as chill as St. 
Agnes’s Eve, and the tyros certainly were a-cold; but a host of veterans 
soon rendered them oblivious to the temperature. The following were 
deemed worthy: Frank W. Moulton, A.B., Ohio University; Miller 
James Huggins; John F. Neilan, Jr., A.M., St. Xavier’s; Glendin- 
ning Burnet Groesbeck; Wilfred Marshall Tyler; Paul Lincoln Mit- 
chell, A.B. Yale, 1901. 

The chapter is getting along happily and tranquilly, but the neces- 
sity of getting new quarters is staring it in the face. The old college 
building where we now have rooms has recently been sold, and the 
prospects are that it will soon be torn down to make room for a sky- 
scraper. In that event there will be a demand for an indulgent land- 
lord, whom we shall certainly find. CHARLTON THOMPSON. 

CINCINNATI, December 30, 1901. 
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COMSTOCK—SYRACUSE UNIVERSITY LAW SCHOOL. 

The entering class at the law college is about the usual size, but 
the number of active members of the chapter was reduced to six be- 
cause of the large graduating class last June: Haight and Peckham 
completed the course in two years, Lockwood passed the Bar in 
October, and Clark entered the Albany Law School, all of which ac- 
counts for our small number. 

However, with the aid of our city alumni, we gathered in the 
available fraternity men and we are pleased to introduce as initiates 
John B. Aiken, Harvey N. Henderson, Jason B. Parrish, Harold 
Mullin, Harry Barber, Horace H. Pierson, C. DeForest Cummings, 
and Willard T. Pangmon. Parrish, guard, and Henderson, half-back, 
were two of the best men on our football team which made a great 
record, defeating Columbia and Amherst decisively. The only defeat 
was by Lafayette by one touchdown. 

Our annual initiation banquet has been delayed until Thursday, 
December 19, in order that our alumni might all be present. The 
prospects are bright for a large attendance and an overflow of Phi 
Delta Phi spirit. 

Special attention is being given to the literary part of our meet- 
ings. We are perfecting a plan of procedure which we believe will be 
both interesting and profitable. We have a court clerk, etc., before 
whom the cases will be argued and briefs submitted for review. As 
soon as it is more advanced, we shall have a calendar of cases, and 
thus will have several cases under progress at the sametime. This 
will make the members familiar with the rules of procedure, mak- 
ing and filing of papers, and the arguing of cases. 

We anticipate a most profitable year and send greeting to all 
brother Phi Delta Phis. HARRY M. STACRY. 

SYRACUSE, November 25, 1901. 


MILLER—STANFORD UNIVERSITY LAW SCHOOL. 

Miller chapter begins the new year with bright prospects. Under 
the guidance of our dean, Nathan Abbott, our law school has been 
placed on a lasting foundation. Equipped with a faithful and able corps 
of instructors and an excellent working library, it offers as thorough a 
preparation for the Bar in the six-year course leading to the degree of 
LL.B. as can be obtained in any university in the country. The 
erection will soon begin of a magnificent building, which will be given 
to the law department, in harmony with the outer quadrangle. Pro- 
fessor Abbott tells us that in our new legal quarters ample apartments 
will be provided for our chapter. 
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Among the faculty and law students, Phi Delta Phi stands well in- 
trenched. It is sustained by the backbone of ability in the department 
and the best students almost without exception are made its members 
year after year. 

This year we were especially fortunate in securing thirteen good 
men. Frank W. Doan and Harry C. Lucas became members last 
semester. On January 16th the remaining eleven were enrolled. 
They are J. W. Cameron, C. H. Crawford, H. H. Atkinson, E. 
Fogg, W. Morrison, G. H. Lutgerding, T. E. Palmer, L. F. Clinton, 
E. A. Jones, Roy Keith, E. I. Thayer and Roy Leih. The final 
initiation ceremonies took place in San José at the Hotel Vendome, 
where thirty attended. After the banquet, which was at a beautifully 
decorated table arranged in the form of a royal S, Toastmaster Page 
introduced W. A. Beasley, Michigan, ’98, who spoke to us on ‘ Ideals 
of the Lawyer’s Work and Life.” He announced the pleasant news 
that Samuel F. Leib, the leader of the San José Bar and presi- 
dent of the Board of Trustees of Stanford University, had accepted 
the invitation extended him to become an honorary member of the 
chapter. 

We extend to our fellow chapters the hope and wish that their 
prospects are as promising as our own. MILLER CHAPTER. 

PALO ALTO, CAL., January 26, 1902. 


McCLAIN—IOWA UNIVERSITY LAW SCHOOL. 


The last class under the two-year law course graduated last June 
and contained so many of our members that at the opening of the fall 
term the chapter was only eight strong, each of whom, being in the 
Junior class of the new three-year course, has yet two full years of ac- 
tive membership. Our officers, elected last spring, are Earl Dudley, 
Kenyon, Consul; Frank Walford Crockett, Pro-Consul; Clifford V. 
Cox, Scriptor; John Leonard Gillespie, Gladiator; Sias Henry Ellis, 
Chaplain, and Donald McClain, Historian. 

Charles Noble Gregory, Harlan, the new dean, who came from 
the Law Department of the University of Wisconsin, is an enthusiastic 
Phi Delta Phi man, and has helped us much. The College of Law 
is prospering greatly under him. 

On January 15th we initiated William Thomas Waterman, of 
Davenport, Iowa, and Clifford E. Bradley, of Rock Rapids, Iowa. 
Both are ’03 men and both are of the best Phi Delta Phi material. 
The four men initiated last June, whose names were not recorded in 
the Brizr are, Charles Crozot Converse, Cresco, Ia.; Robert James 
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Bannister, Ottumwa, Ia.; John Leonard Gillespie, Nevada Ia., and 
Donald McClain, Iowa City, Ia. 

Our prospects are of the best for the coming year and before many 
months we hope to increase our membership to at least twice its pres- 
ent size by initiations from the Freshman class. 


DONALD McCLAIN. 
Iowa CITY, Iowa, January 15, 1902. 


TIEDEMAN—UNIVERSITY OF MISSOURI LAW SCHOOL. 


Tiedeman chapter is flourishing and its members enthusiastic. Be- 
fore the close of the scholastic year of 1900 the following members of 
the Junior class were initiated: Edgar Ross Jones, Moberly, Mo. ; 
James P. McBaine, Columbia, Mo.; Denny C. Simrall, Liberty, Mo. ; 
Alexander L. Anderson, Lobelia, W. Va.; Lewis Brosius Gil- 
lihan, Gallatin, Mo.; Hosea V. Ferrell, Jr., Carterville, Ill.; Ber- 
ten Lee Robison, Unionville, Mo.; Cleveland A. Newton, Hartsville, 
Mo. 
Officers for the year 1901-02 were elected as follows: Consul, 
Edgar Ross Jones; Pro-Consul, James P. McBaine; Scriptor, D. C. 
Simrall; Tribune, A. L. Anderson; Gladiator, L. B. Gillihan; His- 
torian, H. B. Ferrell; Editor, B. L. Robison; Alumnus Editor, Isidor 
Loeb. | 

On September 20, the following were elected to membership : 
Albert P. Hamilton, Orrick, Mo.; Walter Burch, Laddonia, Mo. ; 
Roy A. Hockensmith, Lawson, Mo.; Roy D. Robinson, Appleton 
City, Mo. ; and Benjamin M. Neale, Greenfield, Mo. 

Fred C. Cleary, ’90, of Chillicothe, Mo., is with us again this 
year, and George H. Moore, ’o1, of Quincy, Ill., is also back taking 
a post-graduate course. 

The interest in our work runs high and a spirit of pride pervades 
the chapter. We have had our hall remodeled and considerable 
new furniture added, which gives it a very home-like appearance, and 
it is a pleasant place in which to spend an occasional hour. On Mon- 
day, November 25, we had a very enjoyable banquet at the Gordon 
House, at which the members of the faculty were present. We ad- 
journed at a late hour, feeling that our banquet had come up to the 
high standard for which our banquets are noted. 

Tiedeman sends best wishes for the success of all chapters of Phi 
Delta Phi. B. I. ROBINSON. 

CoLUMBIA, Mo., Dec. 26. 
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RANNEY—LAW DEPARTMENT WESTERN RESERVE UNIVERSITY. 


Ranney chapter at present consists of four members, with one 
pledged man. Of these four, two are in the class of ’02 and two in ’03. 
We have taken plenty of time in looking over the field for new men, 
and have about decided upon the eligible ones. The initiation of these 
men will take place shortly after the mid-year examinations, when we 
hope to add five or six members to our number. The men selected are, 
in our judgment, the best in the school and are all college graduates. 

The chapter as yet has no regular meeting place. That is a step 
that will come soon, however. At present the active members join the 
alumni at lunch every Saturday noon in some down-town restaurant, 
where we have a room to ourselves and enjoy fraternal good-fellow- 
ship. This practice serves not only to keep the undergraduate and 
alumni members of the chapter in close touch, but also affords us all 
an opportunity of meeting members from other chapters resident in 
the city. We have with us on these occasions representatives from 
Kent, Conkling, Swan, and Waite. Ranney extends her best wishes to 
the other chapters, and hopes that any out-of-town members visiting 
Cleveland will let us know. JULIAN W. TYLER. 


David G. Jaeger, ’00, is conducting the quiz work of the Senior 
class at the law school. Ben P. Bole, ’99, has joined the firm of Hop- 
kins, Cobb & Newcomb, all ’99 fellows. 


BOOTH—NORTHWESTERN UNIVERSITY LAW SCHOOL. 


Our law school opened September 26, 1901, with an increase in 
attendance and with changes in the faculty. Judge Grosscup, Booth, 
our dean, resigned. His work on the bench of the U. S. Circuit 
Court of Appeals made the step necessary. However, he continues 
his courses in International Law and in Legal Ethics. Prof. John H. 
Wigmore, Booth, was elevated to the vacancy, with the hearty ap- 
proval of the undergraduates and alumni. A. M. Kales, A.B., 
LL.B., Harvard; Charles G. Little, A.B., Amherst, LL.B., North- 
western; Henry Schofield, A.M., LL.B., Harvard, and Assistant 
Corporation Counsel to the City of Chicago, and Charles C. Lin- 
thidem, LL.B., Northwestern, have been made instructors. Prof. 
F. A. Harriman, Boofh, also resigned the secretaryship of the school 
and F. B. Crossley was chosen to the position. The law school 
will open in its new building in the fall of 1902. 

The following members returned for work: Dickinson, Anderson, 
Truman, Hoy, Thomson, and Buntain, of 1902, and Mills, Peckham, 
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Keep, 2d, Thomasson, Jr., of 1903. Besides this we have initiated 
Davis, ’02; Rogers, ’03; Rutter and McCord, ’04. We have four 
pledged men to be initiated in January. 

A new feature of our regular chapter meeting is a debate. On De- 
cember 6, we had a very enjoyable dinner and meeting at which Prof. 
Wigmore discussed the Holt will case. C. M. CLAY BUNTAIN. 

CHICAGO, December 27, 1901. 


FULLER—LAKE FOREST UNIVERSITY LAW SCHOOL. 


Fuller chapter has been more active in fraternity work than in 
previous years. At the opening of the school, six of last year’s 
chapter returned. The alumni had been quite active during the sum- 
mer, so that during the first week of school we were able to initiate 
three new men who entered this fall. Later in the year we initiated 
three more. We take pleasure in introducing to the Fraternity, 
Brothers George Pratt, Michigan, ’97; R. O. Pierce, J. T. Evans, 
Franz Castle, R. W. Walsh, Yale, ’or, and Paul W. Cleveland, 
Northwestern ex-’oo. Through the kindness of Brother Gaskill we 
have been able to use the Appellate Court rooms for our initiations. 

The active chapter and several of the alumni have met at dinner 
nearly every week. At these meetings the question of extending an 
invitation for a convention has been considered. It has been the con- 
sensus of opinion that a convention should be held every year accord- 
ing to the constitution but that the arrangements for such conventions 
should be made at least two or three months before the time selected 
for holding it. R. W. W. 

CHicAGO, Dec. 27, Igol. _— 

Henry F. Hawkins,:’oo, practicing at 70 La Salle St., Chicago, 
was married January 21, to Miss Grace Myers, of Elgin, Ill : 

A. R. Marriott, ’97, has recently been elected vice-president of the 
Chicago Title and Trust Company, îthe $5,000,000 abstract and 
trust combination of which, it is thought, ex-Secretary Gage will be- 
come president. Pierre G. Beach, ’o1, has taken a position in the law 
department of the Deering Harvester Company. James Barron, ‘oo, 
Fayette F. Soule, ’or, and Merle B. Waltz, ’or, have recently married. 
The annual banquet of all Chicago Phi Delta Phi alumni is announced 
for Monday evening, February 17th. We expect that it will bring to- 
gether even larger numbers than last year’s. H. P. C. 


LANGDELL—ILLINOIS UNIVERSITY LAW SCHOOL. 
The school year opened September 16, and found Langdell chap- 
ter at the beginning of its first year with eight members. The stu- 
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dents in all departments of the university number about 3, 100—an in- 
crease over last year’s number of about twenty percent. The law 
school has increased in about the same proportion and began its fifth 
year with 120 students. Two instructors have been added to the law 
faculty, the library has been enlarged by valuable additions, and con- 
siderable attention has been given to perfecting and arranging the 
courses of study. The chapter was installed after the close of the 
school last June and at the opening in September naturally found mat- 
ters in an unsettled condition. Concerted action, however, placed the 
chapter on a good working basis, a chapter home was established in a 
suite of rooms near the law school and on November 30, five men 
were initiated. The men initiated are Harvey McKinley, Ralph D. 
Stevenson, L. B. Tuthill, and Walter Lindley, ’04, and Fred. Lowen- 
thal,’03. Since then Walter W. Williams, ’03, has been pledged. 

Of the members of ’01, George M. Harker is Master -in Chancery 
of Jackson County, Illinois, Frank H. Holmes is an instructor in the 
law school, Bertram W. Adsit, J. J. Funnicliff, Jr., Harry Coffman, 
Fred. Remann and Harvey D. McCollum have recently been admitted 
to the Bar and are beginning practice. Arthur R. Hall has been 
coaching the ’Varsity back field and pursuing further studies in the 
law school. Brother Hall assisted in making the best football team 
Illinois has ever had. Brother Lowenthal played center in every game 
and won that position on the All-Western team. At quarter-back, 
Brothers McKinley and Stevenson were rivals, one or both playing in 
every game of the season. 

Regular chapter meetings are held, and upon closer acquaintance, the 

men are beginning to feel and appreciate the benefits of their association. 

Ralph Dougherty, one of the petitioners to whom the charter was 

granted, has attended Harvard for the past two years. He will return 
during the Christmas holidays and be initiated by Langdell chapter. 

On Saturday evening, January 18, 1902, the chapter will give a 

smoker at which a number of alumni and honorary members will be 
present, as well as a number of members of the general faculty who 
have promised to give addresses on their chosen subjects before the 
chapter. Our chapter rooms are at 209 E. Green St., Champaign, to 
which visiting brothers are always welcome. 

CHAMPAIGN, ILL., Dec. 20. FRANK H. HOLMES, 


JAY—ALBANY LAW SCHOOL. 


Upon the opening of the Albany Law School in September, Jay 
had eleven active members, having lost ten members during the sum- 
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mer by graduation and by admittance tothe Bar. The names of those 
who returned at the opening of the year are as follows: Rogers, 
Sneed, Darrin, Pike, Paige, Haight, Knapp, Gillet, and Bonestell. 
Clarence E. Conant, who graduated with ’o1, has returned to take a 
post-graduate course to complete his three-years’ time and is also an 
active member. Sedgwick Clark, who last year was scriptor of Com- 
stock chapter at Syracuse, has entered the law school in the class of 
1902 and has affiliated himself with our chapter. The entering Junior 
class is composed of about fifty members and the Senior class has 
about seventy-five, making a total of one hundred and twenty-five men 
in the school, which is the law department of Union University. 

In April, this year, the Union chapter of the legal fraternity of 
Delta Chi was established. Up to that time we had no rivals. It 
goes without saying that there was considerable rushing this fall. 
Nevertheless, Phi Delta Phi continues to maintain her position in a 
conservative manner and is well represented in college life and in 
social functions. 

Bro. Rogers is president of the Senior class and Bro. Darrin is 
assistant athletic editor of the Garnet, the Union University yearly 
publication. Other members of Jay are high-standing men in their 
work, . 

Since our last letter we have taken in six and have several desir- 
able men in view who will make good Phi Delta Phi timber. Our 
aim is to take men who h: ve made good fraternities in college and at 
present our chapter is composed largely of such men. 

The recent initiates are Nathaniel M. Smith, Watertown; Thomas 
Henry Keough, Chi Psi at Hamilton, of Albany, of ’02; Edward M. 
Fuller, Beta Theta Pi at University of Colorado, of Chicago; Hugh 
Hamilton Leland, of Chicago; Dwight Willison Marvin, Phi Delta 
Theta at Williams, of Troy; and Porter Lee Merriman, Psi Up- 
silon at Union, of Albany, members of ’03. 

During the summer the law school suffered a great loss in the 
death of the Hon. James W. Eaton, instructor in contracts, evidence, 
and criminal law. He also was instructor in contracts at the Boston 
University Law School. The chair in evidence is to be filled by 
Hon. Justice Landon of the Court of Appeals, while contracts is con- 
tinued by the Hon. Albert C. Tennant, ex-Surrogate of Otsego County. 
He will also instruct in real property, personal property, and sales. 
Our late President, Hon. William McKinley, Swan, was an alumnus 
of the Albany Law School. 

The alumni of ’o1 are located as follows: Hugh Bradley Carroll 
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is practicing in Rochester; James V. Coffey is an attorney and coun- 
sellor-at-law in Troy; Carl G. Cunningham is a clerk in the office of 
John M. Davies, Attorney-General at Albany; Duncan Douglas is a 
clerk in the office of Corporation Counsel Arthur L. Andrews at Al- 
bany; Charles F. Doyle is a member of the firm of Doyle & McLain 
at Cohoes; Bro. Doyle continues the practice of his late father, Hon. 
Charles F. Doyle; Robert Frazier is located as attorney at Amster- 
dam; Elon Gilbert Galusha is connected with a large law firm in Ro- 
chester; Charles J. Herrick, son of Justice D. Cady Herrick, is a 
clerk in Mr. Delaney’s office in the Commercial Bank Building at Al- 
bany ; Edward B. Partridge has located at Phelps, N. Y., and is en- 
gaged in practice with his father, S. S. Partridge, who is attorney for 
the Willard State Asylum; Harry Keller, quiz master of the class of 
’o1, is practicing in the village of Cuba, N. Y.; Darius Peck left school 
after passing the Bar examinations in January and is engaged in prac- 
tice with his father at Hudson, N. Y. 

The members of Jay received a pleasant call from Bro. Hatb- 
away Turner, of Elmira, while he was attending the Appellate Divi- 
sion. Walter Herrick is doing a nice legal business in Albany. His 
offices are at 35 Chapel street. Robert C. Cumming, Cornell, ’89, 
of Albany, has opened offices in New York City under the firm name 
of Cumming & Woodward. George N. Southwick, ’85, has been 
reélected to Congress from Albany County. B. Learned Hand, 
Choate, ’96, has recently accepted a position as instructor in quasi- 
contracts at our law school. 

Brothers of Phi Delta Phi are always welcomed by members of Jay 
chapter, which extends greetings to her sister chapters. 

ALBANY, December 16, 1901. G. E. P. & H. G. D. 


The firm of Simonds & Irving J. L. Hommedien, ’86, which has 
existed since 1888, is dissolved, as Mr. Simonds is elected to the bench 
of Orleans County, Mr. L. Hommedien continuing the practice. 


SWAN—OHIO STATE UNIVERSITY LAW SCHOOL. 


Since the last issue of the Brizr, Prof. E. B. Kinkead, one of 
our members who occupies the chair of pleading and practice in our 
law school, has added to his name and to that of Phi Delta Phi by 
publishing an exceptional legal work entitled ‘‘ Probate Law and Prac- 
tice.” Prof. Kinkead is also the author of ‘* Code Pleading,” ‘‘ Trial 
Practice,” ‘* Common Law Pleading ” and ‘* Torts.” The present text 
deals with the law of probate from its inception and follows its develop- 
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ment through the cases and statutes to date and is a most complete treatise 
on the subject, and is considered by the Ohio Bench and Bar to be a 
work of great value and Mr. Kinkead’s best effort. The book is for 
both the lawyer and the student, and it stands for the law as it is 
rather than for what the law is found to be after working through a 
great mass of references and material. Perhaps it may be said that 
the rapid growth of our law school is in no small part due to the lec- 
tures of Mr. Kinkead on the subjects on which he has written. 

By the way, our law school is blessed with a very strong faculty. 
Among them are Judges Shauck, of the Ohio Supreme Court; Prof. 
Wm. H. Page, author of ‘* Page on Wills”; Prof. Geo. W. Knight, 
author of Knight’s ‘‘ International Law ” ; Judges Collins and Hunter, 
and Hon. J. M. Butler, lecturer on municipal corporations. 

It is very gratifying to know that all the general law faculty are 
members of Swan chapter and although we have another law frater- 
nity in the school it does not seem to make any inroad on the good 
timber, and consequently Swan gets the best. 

The new law building will soon be completed and will afford a 
beautiful home for the law college. The building will be called Hunter 
Hall in honor of Dean Hunter. We hold our initiation December 14 
and will take in six very desirable men. A banquet will be given in 
their honor in the evening. 

Brothers McGarry, Pantius, and Roebuck passed the Bar examina- 
tion December 6, and are now locating. Brothers Marshall and Game 
(alumni) have each been promoted in political favor, Mr. Marshall 
being appointed State Inspector of Building and Loans and Mr. 
Game being elected president of the Buckeye Republican Club. 

I shall write more fully of the alumni and chapter next time. 


FRANKLIN A. SHOTWELL. 
COLUMBUS, OHIO, Dec. II, 1901. 


David T. Keating, ’99, has resigned the secretaryship of the Co- 
lumbus Board of Health, and has again entered the Ohio State Uni- 
versity Law School to study. C. H. Hower, ’97, is now in Buffalo, 
N. Y., with one of the large fire adjusting companies. Charles T. 
Herbert, ’97, who for the past two years has been in South America 
managing a cocanut plantation, is back to Ohio for a few weeks’ visit. 
Lowry F. Sater, ’97, is making an active campaign here for the 
nomination of Probate Judge onthe Democratic ticket. The office 
pays about ten thousand a year. 

Judge John A. Shauck, Hon. of the Ohio Supreme Court is one 
of the best golf players in Ohio. In State of Ohio v. Gravett he re- 
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cently decided that osteopaths are practisers of medicine and that the 
State statute discriminating against them is void. Hon. George K. 
Nash, H/on., was on Jan. 13, 1902, for the second time inaugurated 
Governor of Ohio. Many members of the Hamilton chapter were in 
the Cincinnati delegation which attended the inaugural parade. 


R. H. G. 


COOLEY—WASHINGTON UNIVERSITY LAW SCHOOL. 


Cooley has come to the front with an unusually large number 
of competent men who mostly came from the ranks of the 
Juniors, thereby insuring us that the chapter will be strong during 
1QOI-—O2. 

The following are our initiates: Sears Lehmann, Harvard, ’o1 ; 
Dwight F. Davis, Harvard, ‘or; Linn R. Brokaw, Princeton, ’o1; 
Geo. V. Reynolds, Yale, ’01; R. L. Atkinson, Yale, ’01; E. Paul 
Griffin, Washington Univ., ’00; A. A. McDonald, Illinois College, 
700; J. J. Howard, M.T.S., ’98; George Rassieur, Jr., H.S., ’98; 
M. R. Scullin, H.S.; Paul Prosser, Central College, ’00; Wil- 
lard Royal, Lawrenceville, ’99; and Samuel C. Baxter, Illinois. We 
are fully convinced of their brains, physical strength, and goodfellow- 
ship. 

Everybody has heard of such men as Dwight Davis, the tennis 
player, also of Lehmann, Reynolds, and Howard, who are prominent 
in football, the first being full-back in this year’s W. U. football team. 
We also have orators of note, such as Price, McDonald, and Brokaw, 
R. L. Atkinson has been charged by eastern critics with being the 
Adonis of Yale—verdict in favor of plaintiff. And we are sorry that 
he has been obliged to go further west for his health. E. R. Griffin 
is president of our athletic association. During the Christmas vacation 
the fellows living in the city surprised us by having the chapter rooms 
redecorated and refurnished, red and green being the general colors. 
The change is very pleasant and the chapter is still solvent. 

The business meetings of the fraternity have all been well attended, 
much work having been done by Consul C. G. Shull. 

N. B. I have been permitted to speak in behalf of the president 
of the St. Louis Alumnus Chapter, Mr. Thomas B. Hennings. In 
reference to your article inthe Brrzr, which stated that the chapter here 
had apparently died at birth, if it is dead, none of the members know 
it, for they are to have a large banquet shortly, which will undoubtedly 
be a success. Please correct this error in the next edition of the 
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BRI&rF and get in communication with Mr. Thomas B. Hennings who 
is in the Union Trust Bldg. in this city... THEO. C. HINCKLEY. 
ST. LOUIS, January II, 1902. 


Hugh C. Ward, ’88, has resigned the police commissionership in 
Kansas City, Mo., in order to give all his time to practice. 


MINOR—UNIVERSITY OF VIRGINIA LAW SCHOOL. 

Minor chapter opened the year with the following men: Ames, 
Benet, Buford, Davis, C. H., Greenleaf, Herndon, Hughes, Heise, 
Mason, Rople, Steptoe, Taylor and Jones. On the roth of October 
the fall initiation was held, the initiates being R. D. Cooke, Norfolk, 
Va.; S. G. Hammer, Lynchburg, Va.; J. R. Johnson, Christians- 
burg, Va.; J. W. H. Pilson, Staunton, Va.; H. R. Southall, Elk- 
ton, Va.; and Bradley Walker, Nashville, Tenn. All day the town 
was enlivened by the many stunts of the neophytes. The masters of 
ceremonies, clad in robes of garnet, rode through the streets, making 
the paths of the new men exceedingly hard. The usual ceremony 
of the rotunda steps ended their ‘* public ” misery—but these things 
have been told often. | 

Of last year’s graduates, Jones, Cooper, and Claybook are working 
on the ‘ Virginia Reports, Annotated,” published, by the Michie Co., 
Charlottesville. Va. 

Leary, Nelson, and Guy are practicing in Richmond, Va. ; Martin 
and Heard in Norfolk, Va.; Taylor in Wheeling, W. Va.; Davis in 
St. Louis, Mo.; O’Brien in Louisville, Ky.; McClosky is at Tulane 
University. Gordon and McCall did not return to college this year, 
the former is in business at Norfolk, Va., and the latter is reading law 
at Tulane. At the first meeting of the moot court Bro. Malcolm 
J. Taylor was elected sheriff. T. CATESBY JONES, 

CHARLOTTESVILLE, VA., January 16, 1902. 


Eugene L. Sykes, ’97, practicing at 346 Broadway, New York 
City, was the Democratic candidate for Alderman of the 19th Assembly 
District, in that city, at the November elections. 


WEBSTER—BOSTON UNIVERSITY LAW SCHOOL. 

Affairs in Webster have progressed in a quiet but fairly satisfactory 
way since our last letter to the BrrzF. We have elected seven new 
members, six of whom have been initiated, and who bid fair to main- 

1[On receiving the above, we wrote at once to Mr. Hennings, and as the 


letter has neither been answered nor returned by the post-office, we think that 
the presumption arising from seven years’ silence still obtains.—Ep. ] 
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tain all standards hitherto set. The chapter now numbers twenty-one 

active members. 

Owing to the extremely in-and-out character of the life at this 
school, it is somewhat difficult to obtain a full attendance at the meet- 
ings, and thus the actual legal work of the chapter is not so great in 
volume as could be wished; but the work of the individual members 
is, without exception, high. 

The office of clerk of the university court, a position of prominence 

and responsibility, is well filled by our Scriptor, W. T. Abbott, ’o2, 
while Consul T. P. Richardson, ’02, is private secretary to Dean Ben- 
nett, who is a loyal member of the chapter. 

Plans are being prepared for a banquet this spring, which will out- 
shine all its predecessors and we hope on that occasion to have the 
company of several distinguished guests. J. P. R. 

BosTon, January 16, 1902. 


HARLAN—WISCONSIN UNIVERSITY LAW SCHOOL. 


At the opening of the year only four of last year’s members re- 
ported for duty, viz., Bros. Griesel, Koffend, Burnham and Stevens. 
Although this was not a very encouraging outlook, we at once got to- 
gether and decided that before Christmas the chapter should have at 
least twenty men, and we are happy to say that we have succeeded. 
We introduce to the Phi Delta Phi world the following: Harry R. 
Hewett, ’02, Delta Tau Delta; Louis B. Reed, ’02, Delta Tau Delta; 
Louis Copeland, ’o2 ; Harry F. Kelley, 02; James B. Du Shane, ’o03, 
Phi Kappa Psi; Henry Graass, ’03, Delta Upsilon; Stephus E. 
Driver, ’03, Delta Tau Delta; John A. Malone, W. L. McCormick, 
’03, Phi Kappa Psi; Paul R. McKee, ’03, Beta Theta Pi; Geo. B. 
Swan, ’03, Delta Kappa Epsilon; Arthur F. Benle, ’04, Delta Upsi- 
lon; William Beye, ’04, Psi Upsilon; Harvey E. Bradley, ’04, Delta 
Upsilon; Robert L. Frost, ’04 Beta Theta Pi; Claude Z. Luce, ’04, 
Phi Kappa Psi; William E. Smith, ’04, Psi Upsilon. Brother 
Barney, ’03, returned to college a few weeks ago, so that our total 
membership is now twenty-two. 

The fall has been taken up to such an extent by initiations that we 
have had very little in the way of entertainments. However, Prof. J. 
C. Monaghan, of the School of Commerce, and Prof. R. M. Bash- 
ford, of the Law School, have given interesting addresses to the 
chapter. In the future we intend to have at least two addresses each 
month. We have also arranged for a party to be given shortly after 
the holiday vacation. 
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Our law school has a large attendance this year, and is in a very 
prosperous condition, and maintains its reputation as one of the best 
of the country. 

The following officers were elected at a meeting early in October: 
Consul, Edward C. Griesel, Crown Point, Ind. ; Pro-Consul, John C. 
Stevens, Milwaukee; Scriptor, James B. Du Shane, South Bend, 
Ind.; Tribune, Chas. L. Burnham, Milwaukee. 

Harlan hopes that all the other chapters are as prosperous and 
with as encouraging an outlook. It can safely be predicted that 
1901-2 will have one of the best years in the chapter’s history. 


J. B. DuS. & J. K., Jr. 
MADISON, WISs., Dec. 12, Igor. 


ALUMNUS NOTES. 


Story.—Burton W. Wilson, ’o1, is with Guthrie, Cravath, & 
Houston, 40 Wall St., New York. This is another of New York’s 
firms that employs Columbia Law School men only. William 
Walker, ’o1, is with Whitehead, Dexter, Osborne, & Gillespie, 71 
Broadway, New York. Alfred Haamann, McL.,’97, and Story, ’98, 
was elected in November to the Iowa legislature, from Davenport, 
Iowa. R. F. Denison, ’o1, is with Squire, Sanders, & Dempsey, 
Perry Payne Bldg., Cleveland, O. | 


The following clipping concerns Pliny L. Soper, ’87 : 

‘¢ MusxockE, I. T., Dec. 9.—(Special.) Pleasant Porter, princi- 
pal chief of the Creek nation, to-day appointed Pliny L. Soper 
to be general attorney for the nation, at a salary of $5,000 a year. 
This was done in accordance with authority granted by the Creek 
council, which adjourned Friday. The Creeks have never before had 
an attorney. This office will permit of outside work, the fees of 
which will probably amount to nearly as much more. Soper, who is 
from Kansas, a graduate of the Kansas University and a nephew of 
Cyrus Leland, is at present attorney for the Frisco system and United 
States attorney for the Northern District of Indian Territory. Soper 
will resign as United States attorney. ” 


ConkLinc.—George Glenn Worden, ’97, is with the legal depart- 
ment of the Metropolitan Street Railway Company, 621 Broadway, | 
New York City, and doing exceptionally well. On leaving Cornell he 
formed a partnership with George J. Armstrong, ’97, in Jamestown, 
N. Y., where Mr. Armstrong continues practice. Samuel Scott 
Slater, ’94, is prominent in the New York legislature. Among the 
bills he introduced is that prohibiting the slaughter of live pigeons at 
shooting contests. He, with Geo. W. Alger, field, ’95, who is 
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counsel for the New York Federation of Labor, is also pushing an 
employees’ liability bill which Governor Odell favors and in which all 
the principal labor organizations of the state are interested. Leslie 
Richard Palmer, ’97, is practising at 31 Nassau Street, New York 
City. Fred B. Skinner, ’97, has opened offices for practice in the 
Downs and Kearney Building, Medina, New ‘York, and extends an in- 
vitation to members in his locality. F. B.S. 


McCrain.—A. L. Rule, ’00, is now in the office of S. K. 
Tracy, attorney for the B. C. R. & N. KR. R. in Iowa and is doing 
well. Otto, ’oo, is still in Iowa City with Ranck & Bradley. Rem- 
ley, ‘or, is in business for himself at Anamosa, Iowa. Powell, ’o1, is 
in Cedar Rapids and is now junior partner in the law firm of Powell, 
Harmon & Powell, which enjoys a good practice. Ferguson & 
Sargent, both ’or, have opened an office in Sioux City and are doing 
considerable work. Burt, ’oo, is still at Emmetsburg, Iowa, and 
doing well. Holsteen, ’00, is located in Burlington, Iowa, and is be- 
coming one of the strongest of the younger practitioners of that city. 
Letts, ’99, and Magee, ’oo, have formed a partnership and are located 
in Davenport, Iowa. Tallman, ’99, has moved to Cedar Rapids and 
formed a partnership with C. G. Watkins, practicing as Watkins & 
Tallman. J. M. T. 


PomERoyY.—R. M. Price, ’96, is practising in Teller, Alaska. R. 
B. Gaylord, ’97, has removed his office to 120 Sutter St., San 
Francisco. J. C. Boyle, ’94, has given up law and taken a civil 
service position as secretary of the San Francisco Board of Public 
Works. Warren Olney, Jr., ’94, has resigned from the faculty of 
Hastings College of the Law, which is the law department of the 
University of California, but the Fraternity remains well represented 
there for M. B. Woodworth, ’94, is lecturer on federal practice. 
A. P. Leach, ’95, is Assistant Prosecuting Attorney in the police courts 
of Oakland, Cal. 

Edward F. Treadwell, ’97, author of the ‘ San Francisco Anno- 
tated Charter ” has recently published through, the Bancroft- Whitney 
Co., of San Francisco, ‘‘ The California Constitution, Annotated.” 
It contains the 1849 and 1879 constitutions of that state, the constitu- 
tion of the United States, and the Treaty of Guadalupe Hidalgo, and 
is being very well received by the profession. T. A. P. 

GREEN.—Webster Wilder, ’01, practising at Sapulpa, I. T., has 
recently formed a partnership with Mr. Pfendler, an established at- 
torney of that place. Elmer N. Powell, ’95, who is one of the props 


go ‘THE BRIEF. 


of the Kansas City Alumnus Club, writes that its membership has 
grown about twenty-five percentum during the past year, principally 
from Lincoln, Tiedeman, and Cooley graduates settling in that place. 


Dizzon.—E. W. Taylor, ’93, is States Attorney for Day County, 
S. D., and with offices at Webster. He writes that at the last election 
Jas. H. McCoy, Benj. ’80, was elected to the bench for the Fifth Ju- 
dicial Circuit of the state. Mr. McCay lives in Aberdeen, S. D., and 
is considered one of the strong lawyers of the state. 


TIEDEMAN.—S. B. Strother, ’93, secretary of the Kansas City 
Alumnus Club, is now a member of the firm of Ingram, Strother and 
Strother, with offices in the American Bank Building, Kansas City. 


HAMILTON.—Robert W. Humphreys, ’99, until recently connected 
with the U. S. Fidelity and Guaranty Company, has opened an office 
for practice in the Wiggins Block, Cincinnati. 


Bootu.—Arthur D. Wheeler, ’84, at the recent meeting of the 
Chicago Bar Association was elected one of its committee on admis- 
sion. ' 


Linco_n.—Roy McPerrin, ’98, is assistant secretary of the Im- 
perial Land Company of Los Angeles, Cal. His brother Paul, ’oo, 
has a position with the same company. 


Book Reviews. 


The Law of Bankruptcy. By Epwin C. BRANDENBURG, Marshall, 
of the Columbian University Law School and Department of Jus- 
tice, Washington. 2d edition. 8vo, pp. liii+ 988. Sheep, $6.00. 
Callaghan & Co., Chicago. 

This review, owing to the sickness of the bankruptcy expert to 
whom the book was sent for review, appears later than it should. 
When the recent Bankruptcy Act was passed, law publishers saw there 
would be a general need for bankruptcy texts and so the books on that 
subject by Mr. Loveland, Mr. Collier, and Mr. Brandenburg appeared 
and that by Mr. Bump was revived. These first editions, considering 
that at the time there were very few decisions under the act, were ac- 
ceptable. They gave the act, but were obliged to construe it in the light 
of the previous acts. It was generally recognized that they were tem- 
porary and that more permanent editions would follow when the act 
had been sufficiently construed by the courts. 

These editions are now appearing. We examined Mr. Collier’s 
at length some time ago, and awaited Mr. Brandenburg’s, feeling 
that his final work would be a satisfactory guide in bankruptcy 
practice, for Mr. Brandenburg is author of the Digest of Bankruptcy 
Dectsions, professor of Bankruptcy in the Columbian University Law 
School, and in charge of bankruptcy matters in the Department of 
Justice at Washington. | 

The book is much better than the first edition, but is not what 
we expected. Perhaps we expected too much. Its full title is: 
The Law of Bankruptcy, Including the National Bankruptcy Law 
of 1898, the Rules, Forms and Orders of the U. S. Supreme Court, 
the State Exemption Laws, the Act of 1867, etc., with Citations to 
all Relevant Decisions. Its divisions and paging areas follow: Table 
of Contents, v-xv; Cited Cases, xvii-liii; Introduction, 1-10; The 
Bankruptcy Law of 1898 Construed, 11-737; Text of the Bankruptcy 
Act of 1867 and Amendments, 739-794; Text of the Bankruptcy Act 
of 1898, 795-825; State Exemption Laws, 827-867, Rules, Forms 
and Orders of the U.S. Supreme Court, 869-921 ; Index, 923-988. 

The introduction states tersely the history and purposes of bank- 
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ruptcy legislation and contrasts the powers of the federal government 
with those of the states. The construing of the present act is of course 
the main and vital part of the book. The sections of the act are here 
treated serzatim, the text of the section being given at the beginning of 
the chapter, and the rest of the chapter, to the exposition of the 
section. The statements of law are supported by a wealth of foot- 
note citations which refer to a// the bankruptcy reports and also in- 
cludes many reports of referees. When a case is reported in several 
of the various bankruptcy reports, that fact is noted. It is a pleasure 
also to note how far Mr. Brandenburg has avoided exploiting his own 
works—so prominent in some of the other texts and made possible by 
the present pernicious system of bankruptcy reporting.’ It is unfortu- 
nate that the section text beginning the chapters is in the same type as 
the rest of the chapter for this is confusing, and it is also unfortunate 
that the ‘‘ analogous provisions of the act of 1867” are set forth so 
many, many times and at so great length in the footnotes, especially 
when that act, as a whole, is given later and where mere reference to 
the proper sections would suffice. The exemption laws of the various 
states (arranged alphabetically) is a valuable feature and the state- 
ments, so far as we have compared them with the statutes, are accurate, 
but it would be more valuable if the authorities and state statutes for 
the statements were cited. The index is good. The book is a valu- 
able addition to a bankruptcy library but one wishes it could be put into 
a press and the duplicated passages and superfluous footnote matter 
squeezed out. This would reduce its size one-third if not more. 


Damages for Personal Injuries. By ARCHIBALD ROBINSON WaT- 
son, of the New York Bar. 8vo, pp. Ixxili and 944. Sheep, 
$6.00. The Michie Co., Charlottesville, Va. 


In this work, Mr. Watson, formerly of the Memphis Bar, a mem- 
ber of Minor chapter, and for some time of editorial staff of the 
Edward Thompson Co., whose admirably equipped libraries were at 
hand for thorough research, has given the profession an exceedingly 
useful book. Liability for personal injuries is fairly well covered by 
the various texts on torts, but the peculiarly practical side, the ele- 
ments and measures of the recovery, has remained untreated. With 
the accident and the injury cases multiplying constantly, the book is 
especially timely and valuable to the practicing lawyer and will be 
appreciated by him. The headings of the chapters outline well Mr. 
Watson’s treatment. They are as follow: I., General Principles; 


1[The publishers of the American Bankruptcy Reports have recently helped 
matters by purchasing and absorbing the N. B. KR. system.—ED. } 
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IL, Nominal Damages; III., Natural and Proximate Cause; IV., 
Several Proximate Causes; V., Losses by Persons Sustaining Con- 
tractural Relations to Injured Individuals; VI., Intervening Causes ; 
VIL, Intervention of Plaintiff’s Own Act; VIII., Efforts to Avoid 
Threatened Injuries; IX., Efforts to Protect Property or Save Anoth- 
ers Life; X., Intervening Acts of Children; XI., Intervening Acts of 
Animals; XII., Intervening Natural Forces; XIII., Intervening Acts 
of Negligence; XIV., Rule of Anticipation or Contemplation of Con- 
sequences; XV., Natural and Proximate Causes as Question of Fact 
for Jury; XVI., Doctrine of Avoidable Consequences; XVII., Inju- 
nesto Persons Diseased, Disordered, or in Delicate Health; XVIII., 
Disease Superinduced by Injuries; XIX., Injuries to Persons Engaged 
in Unlawful Act; XX., Defendant’s Violation of Law or Ordinance; 
XXI., Certainty of Damages; XXII., Prospective Damages—Future 
Consequences ; XXIII., Amount and Measure of Recovery; XXIV., 
Excessive and Inadequate Damages; XXV., Examples of Verdicts 
and Judgments Approved or Set Aside; XXVI., Physical Pain; 
XXVII., Mental Suffering; XXVIII., Impairment of Health—Bodily 
Function and Mental Capacity; XXIX., Loss of Time; XXX., Im- 
pairment of Earning Capacity; XXXI., Expenses Entailed on Injured 
Person; XXXII., What Law Governs and Conflict of Laws; 
XXXIII., Form and Nature of Action; XXXIV., Evidence and Bur- 
den of Proof; XXXV., Opinion Evidence—Expert Testimony ; 
XXXVI., Exclamations of Pain, Statement of Symptoms to Physi- 
cians, etc.; XXXVII., Evidence of Financial Condition, Social Posi- 
“lon, etc. ; XXXVIIL, Evidence of Subsequent Repairs, Changes, 
4nd Precautions; XXXIX., Physical Examination; XL., Exhibition 
of Injuries—Objective Evidence ; XLI., Pleading and Practice ; XLII., 
Argument of Counsel; XLIII., Punitive Damages. 
In several places the appellate courts are somewhat severely criti- 
Cised, that of New York especially at pages 31 and 700, when he cites 
idlaw v. Sage, 158 N. Y. 73 and 99, calling attention to the court’s 
Sa statement, that necessity is the governing element in proximate 
“use. Chapter XXV., Illustrative Examples of Verdict and Judg- 
Ments Approved or set Aside, is a novel and pleasing feature of text- 
k treatment. From it one can very nearly compute in dollars and 
Cents the value of the physical man, according to legal estimates, by 
Calculating so much per arm, leg, eye, etc. In Chapter XXIV., Ex- 
©€ssive and Inadequate Damages, at section 331, he insists that the 
Verdict of a jury should not be set aside unless the passion or prejudice 
ST sympathy of the jury, in favor of one party, obscured the jury’s view 
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of the just rights of the other party. The doctrine is entitled to wider 
recognition than it receives at present; Chapters XIX., Injuries to 
Persons Engaged in Unlawful Act, and XX., Defendant’s Violation of 
Law or Ordinance, show careful research and are very interesting. 
The book is thoroughly and consistently wrought and the publishers 


have done their part nearly as well as the author has done his. 
C. H. T. 


A Treatise on the Law of Sale of Personal Property. By Pror. 
FLoyp R. MecHEM, Kent, of the University of Michigan Law 
School. Pp. cexi + 1,578. Sheep, $12.00. Callaghan & Co., 
Chicago. 

Mr. Mechem’s Agency, Public Officers, Elements of Partnership, 
Hutchison on Common Carriers, etc., are well known. In our opinion 
this is the best of his books. He has been at work on it since 1887, and 
the book shows the long preparation. The general plan of Benjamin’s 
Sales has been followed because Prof. Mechem considers it intrin- 
sically the best, and because the law of Sales has more or less crystal- 
lized around Mr. Benjamin’s analysis, and the courts have adopted his 
nomenclature. Mr. Benjamin wrote for but one system of law; and 
so could easily follow up its development chronologically in the cases. 
In our country, this is impossible; the existence of so many states, 
each with a system of its own, would make such arrangement confusing. 

The author has wisely restricted himself to the general principles 
as adopted in all the states, and then developed only the idiosyncrasies 
of the decisions of leading states. He has given us a book which we 
think will cause him to supersede Benjamin as the /Vestor of Sales. 
The book is the perfection of analysis; it is strictly modern, many of 
the cases being those decided in 1900, and even in 1901; and it is 
adapted to the American system of laws. Text has been carefully 
separated from illustration, by almost always putting the latter in the 
footnotes. An index of 75 pages is arranged in the same careful, an- 
alytical manner. The English Sale of Goods Act of 1893 is given in 
full in the appendix. — 

We notice in several instances the author merely referrs to certain 
famous cases, such as Lickbarrow v. Mason or Hadley v. Baxendale, 
taking it for granted that the student knows the facts of the cases, when 
the chances are that they are entirely new to him. One is impressed 
with the simplicity of the distinction drawn between an executory 
' and executed contract in sections 1645-7, which relate to the right 
of the seller to resell goods on default of the buyer to pay. Many de- 
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cisions err here in making the rights of the seller in both cases the 

same. Prof. Mechem shows that the remedies, though apparently sim- 

ilar, are in reality intrinsically different. The printing and binding is 

by the State Journal Printing Co. of Madison, Wis., and is excellent. 
M. I. Sr. J. 


The Law of Agency. By Prof. Ernest W. Huffcut, of the Cornell 
University Law School. 2d edition. 8vo, pp. li + 406. Buckram 
and sheep, $3.00 and $3.50. Little, Brown & Co., Boston. 
While in the law school we knew of no text, so helpful to one study- 

ing Principal and Agent as the first edition of this book. The state- 

ments were clear and concise and the analysis of the subject singularly 
happy; but the student, whose agency course included Master and 

Servant, felt its incompleteness for that subject was not treated. The 

book is now enlarged from 12mo to 8vo, Master and Servant is included, 

the merits of the earlier edition are retained, and the result is a book 
that the student of Agency, using either cases or text, will appreciate, 

The divisions of the subject are as follow: Book I., Part 1, Forma- 
tion of the Relation of Principal and Agent; Part 2, Legal Effect of 
the Relatives between Principal and Agent; Part 3, Legal Effect of the 

Relation as Between the Principal and Third Parties; Part 4, Legal 

Effect of the Relation as Between the Agent and Third Parties. Book 

II., Master and Servant, Part 1, Who is a Servant?; Part 2, Liability 

of Master for Torts and Crimes of Servant; Part 3, Liability of Master 

for Injuries to Servant; Part 4, Liability of Servant for Torts; and 

Part 5, Liability of Third Persons for Torts to Master or Servant. 
Mr. Huffcut’s treatment of the distinction between agent and ser- 

vant, the fellow-servant rule, estoppel, the liability of a principal for 

acts of a servant in excess of his authority as contrasted with the lia- 
bility of a master for acts of a servant in excess of his authority are es- 
pecially good. The press-work and index are excellent. One wishes 
there were more of the book and also that the publishers had omitted 
the Horn-Book idea of using the last 16 pages to advertise their other 


texts. C. H. T. 


A Brief on the Modes of Proving the Facts, most frequently in tssue 
or collaterally in question, on the Trial of Civil or Criminal 
Cases. By Austin ABBOTT, LL.D. 2d edition. 8vo., pp. 
xxii + 653. Sheep, $4.50, delivered. Lawyer’s Coôperative 
Publishing Co., Rochester, N. Y. 

The New York lawyer has a warm spot in his heart for Austin 

Abbott. Of the well-known Abbott family of Brooklyn, a practicing 
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lawyer, dean of the New York University Law School, and a member 
of Field chapter, he was an investigator and systematizer of the highest 
class and almost indefatigable. The titles of the books he wrote from 
1858 to 1896, when he died, cover a page of the usual text. All of 
them were thorough and particularly practical but especially dealt with 
New York law. 

This second edition is issued as a companion work to A Brief 
for the Trial of Civil Issues before a Jury, by the same author, the 
second edition of which was published last year, and of which 7,000 
copies are already sold. The first edition of the present text, a work 
of 280 pages was issued in 1899. The editorial staff of the publish- 
ers, retaining its original plan, has expanded the book to 653 pages 
and made it applicable in all the states, adding precedents and author- 
ities from them. 

The book treats alphabetically of 56 subjects—from Abandonment 
to Usage—and tells one what evidence is necessary in one’s case and 
how to get in such evidence. The new sections on Insanity and on 
Accounts are most welcome. The book is recommended unqualifiedly 
to the practicing lawyer, and the student finishing Thayer’s —or any 
one’s else—cases on Evidence should read it at once, for it crystal- 
lizes theories most admirably. C. H. T. 


In Lighter Vein. 


LAW IN NEW YORK. 


A lawyer of a certain nationality whose client was before the Su- 
preme Court recently for contempt for not obeying an injunction from 
which he had appealed, stated as an excuse that he had advised his 
client that the appeal, until decided, vacated the injunction. The 
room still echoes with the remarks of the judge. 

A trustee in an important bankruptcy case consulted a medium 
in the endeavor to trace secreted property and now asks his counsel 
to get the medium’s hill allowed. 


DID HIS LITTLE BEST. 


‘6 Did young Blackstone ever try a case?” said one lawyer to another. 
66 No,” was the reply, ‘‘ but he’s tried to try one or two.” — Fitts- 
burg Chronicle Telegraph. 


SUCH IS FAME. 


He was not a lawyer of the old school, and was hardly a fair repre- 
sentative of the new. He was arguing and angry, as he was losing, and 
ready to take all possible advantages, and seeing ‘* Story, Eq., Jur.,” 
cited for a point in his opponent’s brief, and knowing what Esq. and 
Jr. meant, he shouted to the Court, ‘ Who in thunder is this Story, 
Esquire, Junior, that Mr. bases his case on? I never heard of 
him. I'l] bet your Honor never heard of him either, and yet Mr. 
cites him for his main point.” 








A LITERARY J. P. IN KANSAS. 


Elmer M. Powell, Green, ’97, of Kansas City, sends the following 
answer (names only omitted) to an account sent a Kansas J. P. for col- 
lection : 

‘6 Sirs: Yours with account against was duly received, 
noted, and Mr. ————— has been duly interviewed by this Hon. 
Court. Mr. ————— informs me that at present he is not liqui- 
dating, as the balance of trade is at present against him; that he now 
has in contemplation the floating of a new loan wherewith to replenish 
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his exchequer. What success he may have in realizing upon his ven- 
ture I have not been able to discern; what rank fof nobility Mr. 
———— holds under the cormorant corporation of ————— & Co. I 
cannot ascertain; interviews with their soulless chief of police on the 
grounds might exhaust his knowledge of the subject to your advantage. 
Mr. —————’s promises of payment cluster around that period of 
time when the meadows are brown and sear, and the sound of 
dropping nuts is heard, and the leaves rustle to the eddying gusts 
and to the rabbit’s tread. 

I would further suggest to you and all the other Missouri attorneys 
when you again send over any of these damned iron-clad claims into 
this grand old commonwealth of Kansas, that you therewith remit also 
postage stamps for a return of the claim and answer—otherwise con- 
fiscations will be next in order. Bidding you a fond adieu, I renain 
until time is no more. 

Acc’t returned herewith. ————, 

Justice of the Peace. 
CREASES. 

Judge Jenks, of the New York Supreme Court, recently told the 
students of the New York Law School that the lawyers who appeared 
before him with creases on their foreheads generally did better than 
those whose creases were entirely confined to their trousers. 


IN ARKANSAW. 


Arkansaw J.P. (to spectator who has just entered )—‘* Huck Buck- 
ley, fine you ten dollors for contempt of court!” 

Buckley—** Huh, ’squire! I hain’t said a word yet ! ” 

Arkansaw Justice—‘‘ I know it, but that thar hoss you traded to me 
last week has got a spavin, and this is probably the only chance I'll 
have to get even with you. Fork over, or go to jail! ”—Ex. 


GIVING NOTICE. 


On a question as to the admissibility of a deposition for want of 
notice, the Court said: ‘‘ It is stated by one of the earliest writers—to 
enforce the rule on this subject—that even the Almighty would not 
proceed to pronounce sentence against our great ancestor without 
giving him notice, and, therefore, first called to him, ‘ Where art thou, 
Adam?’” | 
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CONDUCTED TO FURTHER THE INTERCHANGE OF PROFESSIONAL BUSINESS 
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ALABAMA San Francisco 
Birmingham WM. IRVIN BROBECK 
omeroy, ’92 
RUSSELL & LEADBEATER 306 Pine Street 
First National Bank Building 


City and County Attorney’s Office, City Hall 








Lavyente Car DosaTEr . Minor ‘99 
San Francisco 
CALIFORNIA JOHN A. SANBORN 
Grass Valley Pomeroy, 96 
GEORGE L. JONES 4 Sutter Street 
Pomeroy, ’97 San Francisco . 
City Attorney Nevada Co SIDNEY McM. VAN WYCK, Jr. 
Modesto Pomeroy, 90 
JOHN M. WALTHALL Rooms 26-27 401 California St. 
Pomeroy, ’98 EE 
San Francisco 
District Attorney Stanislaus Co. 
————— — | MARSHALL B. WOODWORTH 
Oakland Tel Main—30 Pomeroy, ’94 
A. P. LEACH 61 Appraisers Building 
Pomeroy, 95 United States Attorney Northern District of California 


957 Broadway 


Crowaiz & Leacn San Francisco Tel. James—16 


Riverside Phone, 116 Red 


JOHN R. AITKEN 
CROWE & DENNIS Pomeroy, ’86 
Evans Block Rooms 309-11 503 California Street 





G. CHanrzas Danxrs, Miller, "oo 
San Francisco 


WARREN OLNEY, Jr. 
Pomeroy, ’94 


San Francisco 
_ JAMES L. HOPKINS 
Cooley, ’90 


Federal Practice Exclusively 101 Sansome Street 


14 Sansome Street 
San Francisco 


BEVERLY L. HODGHEAD 


Pomeroy, ’9! 


San Francisco 
THOS. ALLEN PERKINS 
Pomeroy, ’96 


Crocker Building | Rooms 593-594 Parrott Building 


San Francisco 
HUGH H. BROWN 
Miller, ’96 
Room 116 Crocker Building 


San Francisco 
JOHN C. BOYLE 
Pomeroy, ’97 
Rooms 91 and 92, Fifth Floor, Crocker Bldg. 
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Stockton 
GEORGE F. BUCK 
Pomeroy, ’90 
Odd Fellows’ Hall Bldg. 


CANADA 


Brockville, Ont. 
ELMER W. JONES 
Osgoode, ’98 
Barrister, Solicitor, etc. 
Fulford Block 


Toronto 


W. M. GRIFFIN 
Osgoode, ’98 
10 St. Patrick Street 


Ottawa 
O'GARA, WYLD & OSLER 


Barristers, etc. 


Giyn OSLER Molson’s Bank Chambers 


Osgoode, ‘98 


Vancouver, B. C. "Phone 743 


A. B. POTTENGER 


Osgoode, ’96 . 
Flack Block 


~ CONNECTICUT 


— —/ 








New Haven 
PHILIP POND 2nd 
Waite, ’90 
Washington Building 
Rooms 201, 203 and 205 39 Church Street 


COLORADO 
Goldfield 
JOHN EBER LITTLE 
Green, ’95 
Opera House Block 
Denver 


FILLIUS & DAVIS 

Mining and Corporation Law 
828-832 Cooper Building 

FH. C. Davis, Conkling, ‘90 


Denver 


Talbot, Denison & Wadley 
539-42 Equitable Building 
Wirtiram H. Wap.ey 
ent ‘ot 


Pueblo 
ALVA B. ADAMS 
Opera House Block 


DISTRICT OF COLUMBIA 


Washington 
WELLS & WELLS 
Fendall Building 
U ariboro, Md. 
Branch Offices: {ae ie “ 
Rosgrt W. Wa ts, Green, ’97 


Washington 


PORTNER & TRINKLE | 
Stewart Bldg., 402 6th St., N. W. 


Offices also at Manassas, Va. 


ALvin O. Portngr, Minor "99 
E. Lez TrinxLe, Minor 98 


Washington 
FRITZ v. BRIESEN 


Field, ’97 
918 F. St. N. W. 


Patents. 


* Phone, 580 


Howard Prescott Gatley 
Marshall, ’95 
340 Indiana Ave., N. W. 


Washington 


Washington 
JOSEPH HERCUS MILANS 
Marshall, ‘99 


Patent, Trade-Mark, Copyright 626 F St. N. W. 


Washington 
OSGOOD H. DOWELL 
Marshall, ’or 


Washington Joan and Trust Bldg. 
Patent Law. 
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FLORIDA 


Jacksonville 
CHAS. S. ADAMS 


(Adams & L'Engie) 
Webster, ’87 
8, 9, 10, Law Exchange 


GEORGIA 


Atlanta 
BRUTUS J. CLAY 
Minor, ’98 
327 Prudential Building 
Atlanta 
DAVID EICHBERG 
Hamilton, ’88 
504 Equitable Building 


ILLINOIS 


Telephone, 1246 


Chicago | 
GEO. MILLS ROGERS 
Booth, ’82 
Master in Chancery—Circuit Court 
100 Washington Street 
Rocsns & Manonxy Telephone, Main, 3760 


P. W. SEIPP 
Kent, ’99 
172 Washington Street 
With Eschenburg & Whitfield Rooms 901 to 904 


Chicago 
JAMES JAY SHERIDAN 
Kent, ’94 Waite, ’95 
Tel., Central 1466 100 Washington Street 


Chicago ’Phone, 1086 Harrison 
ARTHUR F. DURAND 
Fuller, ’99 

1453 Monadnock Building 
Patents: Causes, Soliciting 


Chicago 
WIRT E. HUMPHREY 
Booth, ’92 
Depositions Taken 


701-115 Dearborn Street 
Tdephone, Main 4221 


IOI 


Chicago 
ISRAEL SHRIMSKI 
Booth ’90 
1511-1516 Unity Building 
Chicago 


RUSH & HOLDEN 
1110-100 Washington St. 


Watrer S. Ho_psn 


G. Fax Rusn Kent "90 


Chicago 
PIERRE G. BEACH 
Fuller, ’o! 
16 E. Fullerton Ave, 
Chicago 
HOWARD P. CASTLE 
Fuller, ’or 
1021 Chamber of Commerce Bldg. 
Telephone, 2637 Main 
Chicago 
GEO. NORRIS WOODLEY 
Booth, ’0o 
.1201 Merchants Loan and Trust Building. 


Decatur 
OUTTEN & ROBY 


Franx C. Rosy, Booth, ’89 
INDIANA 


Lafayette 
HAYWOOD & BURNETT 
Levering Building 
C. A. Burnett, Marshall, ’84 
IOWA 


Council Blufis 
JOHN J. HESS 
McClain, ’95 
Shugart Block 
Davenport 
ISAAC PETERSBERGER 
McClain, ’97 
Whitaker Bldg. 
; Specialty: Mercantile Law 
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Davenport 


ROY S. HAYWARD 
McClain, ‘or 
Masonic Temple 


Elwood 


MELLETTE & MYERS 
Fitzwilliam Bldg. 


’Phone, 202 


Eur P. Myers, Foster ’99 
L. W. Mariarre, Foster, ’oo 


Hampton 
F. A. HARRIMAN 
McClain, ’97 
Offices, Harriman Bank Building 


Montezuma 


CLARK & CLARK 


Cuas. W. Crarx, McClain, ’98 


KANSAS 
Beloit 
ROLAND M. ANDERSON 
Green, ’00 


With Eruis & Burnnam 


Leavenworth 
DAWES & WULFEKUHLER 
Wulfekuhler Bank Building 


L. H. WuLrExkuHLER, Green, ’ Telephone 
State Senator 95 P 455 


Atchison 
W. W. & W. F. GUTHRIE 
Real Estate, Commercial and Corporation Law 
Pioneer Building 


Wrcriam F. Gururis, Story, ’8¢ 
Warren W. Gorneizg, Jr., Kent, "96 


Seneca 
SAMUEL K. WOODWORTH 


Kent, ’84 
References: First National Bank and Citizens’ State 
Bank, Seneca 


Topeka 
ADRIAN F. SHERMAN 
Green, ’97 
Wich Rossington, Smith & Histed 
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KENTUCKY 
Lexington 
KINKEAD,KERPER & MILLE 
Northern Bank Bldg. 
C. W. Mirxgr, Minor, ’98 
Louisville 
MUIR WEISSINGER 


Story, ’94 
420 West Walnut Stre 
Sun Life Insurance Company Building 


Louisville 
S. MAZYCK O'BRIEN 
Minor, ‘ot 
Kentucky Title Bl 
Louisville 
RODMAN GRUBBS 
Minor, ’99 
Kenyon Bl 


MAINE 


Bath 
ARTHUR J. DUNTON 
Webster, ’98 


Old Town 
WILLIAM H. POWELL 
Webster, ’92 
17 Centre St 


me 


Portland 
B. D. & H. M. VERRILL 


Harry MicGue rs VarniLz, Waite ’o1 


Portland 
FRANK H. SWAN 


Webster, ’o! 
Casco Bank B! 


MASSACHUSETTS 


Great Barrington 
WARNER & WHITING 
Robbins Block 


Howarp M. Wurtinc, Webster, ’99 
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Lowell 
- HORACE SARGENT BACON 
Webster, ’99 
12 and 13 Barristers’ Hall 
Worcester 
THAYER & RUGG 
811 and 812 State Mutual Building 


Axtuur P. Ruae, Waite, °86 


Worcester 
TAFT, MORGAN & STEWAR 
314 Main Street 


eanesT L Morgan, Webster, ’93 


MICHIGAN 
Grand Rapids — 
Taggart, Denison & Wilson 
Michigan Trust Co. Building 
Artuor C. Damison, Kent ’83 
Saginaw *Phone, 567 
SMITH & THAYER 
Eddy Building 


Was ts C. Surrn, Kent, ’99 
Russez B. Tmavysn, Kent, ’oo 


Sault Ste. Marie 
JOHN A. COUCH 
Hamilton, ’90 
Formerty Judge of Probate 
Sault Ste. Marie 
ROBERTS P. HUDSON 
Kent, ’99 
Price & Harrison Block 


MINNESOTA 


St. Cload 


TAYLOR & JENKS 


McClure & Searle Block 
jamus E. Juwxs, Marshall, ’96 


MISSOURI 


Kansas City 
POWELL & POWELL 


New York Life Building 
Exrscan N. Powzzt, Green, ’95 


St. Joseph 
ALDEN DANNEVIK 


Green, ’00 


St. Louis 


BOOGHER & TAYLOR 
Corporation Lawyers 
Suite 600 Carleton Building 
Joux H. Boocuxn Parry Post TaYLor 
Coozay ’go ley, ’9 
St. Louis 
V. M. PORTER 
Cooley, 94 


Rialto Bldg. 220 North Fourth St. 


MONTANA 





Butte 
ROOTE & CLARK 


W. A. CLanx, JR, Minor, ’99 19 West Broadway 


NEBRASKA 


——— 


Omaha 
O'NEILL & GILBERT 
U. S. Nat'l Bank Bldg. 


General Practice 


WILLIAM O. GILBERT 
Marshall, ’92 Collection Department 





NEW HAMPSHIRE 


Concord 
MARTIN & HOWE 
Practice in State and Federal Courts 
DeWrrrt C. Howz, Webster, ’94 


NEW JERSEY 
Camden 
HENRY I. BUDD, Jr. 
Gibson, ’92 
101 Market Street 
Long Distance Telephone 
Newark 
JAS. E. HOWELL 
Kent, ’70 
Prudential Building , 


Coutt & Howzzz 
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Plainfield 
W. S. ANGLEMAN 
Field, ’91 
103 East Front Street 
NEW YORK 
Brooklyn Phone, 243 Main 


WARLAND & WARLAND 
4and 5 Court Square 


FRANCIS HATHAWAY WARLAND, Field ’99 


Brcok!yn 
HENRY E. NELSON 
Field, ’98 
186 Remsen Street 
Buffalo 


WOOD & BULL 
844 Prudential Building 
Lynpvox D. Woon, Conkling, ’88 
Buffalo 
J. B. SCOVELL 
Conkling, ’91 
Proctor in Admiralty Prudential B 
Clayton 
J. W. CORNAIRE 
Comstock, ’99 
Elmira 
GEORGE McCANN 
Conkling, ’88 


Masonic Temple 
RocxweLzz & McCann 


Medina 
FRED B. SKINNER 
Conkling, ’97 
Downs & Kearney Bldg. 


’Phone, 5354 Cortland 


New York 


ARCHIBALD KR. WATSON 


Minor ’94 
31 Nassau St. 
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New York | 
WM. RAIMOND BAIRD . 
Story, ’82 
271 Broadway 


Patent : and Corporation Law Exclusively. Office in 
ew Jersey for New Jersey Corporations 


New York 


EDWIN L. GARVIN 


Field, ’99 
220 Broadway 


Residence, 2103 Church Avenue, Brooklyn 


New York 
JAMES L. SUYDAM 
| Field, ’89 
49 Wall Street 
Residence, Tarrytown-on-Hudson 


New York 
ARTER, HUGHES, & DWIGHT 


Cable “ Carswal”’ 96 Broadway 


st ten. Carter ( Hon.) Story; oye E. Hucass, 
"84; Epwarp F. Dwicur, ; ARTHUR 
on OUNDS,Choate ’90; LINDSAY Russert: Kent ’94 
Watrer F. CARTER, Story 98: Cart H. FowLesr 
Dillon ’97; Epwarp Burpicx, Comstock 2 
RICHARD E. Dwicur, Dwight = 99; RAYMOND 
Lowss, Hamilton ’oo. 


New York ’Phone, 3721-Broad 


BLYMYER, HOBBS & STOVER 
32 Broadway 


L ALsssr Stover, F 2 
A. MANSFIELD Home, ield ‘og 


’Phone, 2924 John 


New York 
CHARLES HENRY TOPPING 
Field, '99 
27 Pine Stree 
New York 
EDWARD C. PARISH 
Story, '98 
52 Wall Street 
With Emmett & Robinson 
New York *Phone 800-John 
WHITE & WING 
Tuomas E. Wing, Lincoln, ’95 20 Nassau St. 
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- New York 


EUGENE LANIER SYKES 
Minor, ’97 
New York Life Building, 346 Broadway 


Hogrurryss & Srxes 


New York 
HENRY W. SHOWERS 
Comstock ’98 
Bank of Commerce Building, 31 Nassau St. 





New York 


WILLIAM A. CAMPBELL 
Jay ’99 
155-157 Broadway 


With Boarpman & BoarpMAN 
Telephone, 733 Cortlandt 


New York City 
JEWELL FLOWER 


Webster, ’99 


25 Broad Street 
Corporation Law. 





New York 
OTTO VON SCHRENCK 
Field, '97 
49 Wall Street 
With Barzsen & Knauru 
New York 
ALGER & SIMPSON 
203 Broadway 

Mail and Express Bldg. 

Gsorncs W. Arca, Field, ’95 


New York *Phone, 2325 Cortlandt 


JOHN LAWRENCE FARRELL 
Field, ’99 
66 Broadway 


New York 
HENRY SAMUEL MORTON 
Dwight, ’99 

31 Nassau Street 


’Phone, 677 Cortlandt 


Patent Causes 
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New York 
OTTO B. SCHMIDT 
Field, ‘oo 


With Cannon & CANNON 115 Broadway 


Rochester 
HAROLD C. MITCHELL 
Conkling, '93 
693 Powers Building 
Mrrcuezz & Bosrwicx 





Utica 
C. D. PHILLIPS 
Jay, ’0o 
12 Mann Building 


NORTH CAROLINA 


Oxford 
ROYSTER & HOBGOOD 


FzanxLziN P. Hoscoon, Jr., Marshall, "98 


OHIO 
Cincinnati 
A. F. HERBSLEB 
Hamilton, ’89 


Patents and Patent Causes 
Suite 407-8 Pike Bldg. 
Cincinnati 
JOHN R. SCHINDEL 
Hamilton ’99 
307 Neave Building 
Cleveland 
TREADWAY & MARLATT 
302 Society for Savings Building 
Francis W. Treapway, Waite ’g2 
Wizciam H. MARLATT, Hamilton ’91 ; Waite ’92 
Columbus "Phone, 913 
HARRY H. HERSHEY 
Swan, ’98 
19 Board of Trade 
Greenville 
GEO. A. KATZENBERGER 


Kent, ’90 
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Newark 
FLORY & FLORY 
22% South 3d St. 


Cras. L. Frory, Swan, ’99 


OKLAHOMA 


Oklahoma City 
W. F. WILSON 
1284 Main Street 
Oklahoma City OO 
Highley & Kleinschmidt 


Collections 


Mont F. HicaLev, Tiedeman, 99 
R. A. KLEINSCHMIDT, Tiedeman, ‘oo 


Depositions 


OREGON 


Portland 
R. A. LEITER 
Miller, ’99 


Room 631 Chamber of Commerce Bldg. 


PENNSYLVANIA 
Erie | 
WILLIAM PITT GIFFORD 
Miller, ’96 

714 State Street 

Philadelphia 

HENRY N. ROBISON 
Marshall, ’96 

Drexel Building 


’Phone 31-16 


Philadelphia 
HENRY K. FRIES 
Gibson, ’87 
1328 Chestnut Street 
Hall Building Telephone 3, 44,56 D 
Philadelphia 
JOSEPH A. CULBERT 
Gibson, ’97 
607 Stephen Girard Bldg. 

Long Distance Telephone 
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Pittsburg 
DAVID M. ALSTON 
Kent, ’83 
435 Fourth Avenue 





SOUTH DAKOTA 


Sioux Falls 
AIKENS & JUDGE 
Minnehaha Bldg. 
Harotp E. Jupes, McClain, ’94 
Webster 
EDWARD W. TAYLOR 

Dillon, ’93 

Commercial Law League 

State’s Attorney, Day County 


TENNESSEE 
Knoxville 


LUCKY,SANFORD & FOWLER 
East Tenn. Nat'l Bank Bldg. 
Epwarp T. Sanrorp, Choate, ’89 


UTAH 





Salt Lake City 


Pierce, Critchlow & Barrette 
McCormick Building 
WiruaMm J. Barretrs, Cooley, ’92 
Salt Lake City 
S. P. ARMSTRONG 
Hamilton, ’87 
Central Block 


VERMONT 


Burlington Long Distance ’ Phone, 229-5 
HARRY S. HOWARD 
Field, ’99 
156 College Street 
Investment Securities. Management of Estates. 
St. Johnsbury 
PORTER & THOMPSON 


Franx D. Tuomrson, Webster, "99 
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VIRGINIA Milwaukee ’Phone, 786 Main 
Lynchburg DURANT, PRICE & COWEN 
R. H. T. ADAMS, Jr. 902-909 Wells Bldg. 
Minor, ’95 Grruonx D. Pics, Kent, ’95 
State and Federal Courts Prentice 
8 and 9 Law Buildi 
mo ew Be J. W. HICKS 
WASHINGTON Harlan, ’00 
Successor te Gzo. H. SINGLETON 
FREDERICK W. KELLY WYOMING 
Harlan, ’91 
t Main 160 312 New York Block | Buffalo 
PARMELEE & HILL 
WISCONSIN C. H. Parmarex, Kent, "8 
Green Bay Cheyenne 
SHERIDAN & EVANS MATSON & KENNEDY 
Postoffice Building Carey Block 
Sarria mE n BREE MATIN} connect, 3 
FRATERNITY PINS DIAMONDS 
and NOVELTIES WATCHES 
Send for Illustrations and JEWELRY 


CHARLES I, CLEGG 


Successor to the Fraternity Department of 


SIMONS Bro. & Co., 
Official Fraternity Jewelers 
616 CHESTNUT ST. 
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CUT GLASS 
aod ART OBJECTS 
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RINGS, PRIZES 
and ‘TROPHIES 


J. F. Newman 
Manutacturing Jeweler 


19 John Street 
New York 


By Special Appointment 
Official Jeweler to Phi Delta Phi 


Send for Price List of Badges 


Jeweler to all College Fraternities 
| Fraternity Badges 

Fraternity Jewelry 

Fraternity Novelties and Souvenirs 


Designs and Estimates for Fine Grade Emblematic and Heraldic 
Work in Gold, Silver, Jewels, and Enamel 


Wright, Kay & Co. 


Official Badge Makers Badges sent on 
to the SA application to members 
Phi Delta Phi of the Fraternity 
MAKERS OF 


High Class Fraternity Stationery 
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Designs and Estimates for Invitations and Announcements 


Send for Sample Book of Stationery 


Wright, Kay & Co. 
Jewelers 
140-142 Woodward Avenue 


Detroit, Mich. 
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COMSTOCK-—Law Department Syracuse University | 
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DWIGHT—New York Law Sohooi 
CONSUL—Clarence H. Case..................... ...Somerville, New Jersey. 
SCRIPTOR—F. M. Wakefield Koch....... 25 Fifth Avenue, New York City. 


FOSTER-—Law Department indiana University 
CONSUL—Phelps F. Darby.........Beta Theta Pi House, Bloomington, Ind. 
SCRIPTOR—Maurice J. Welborn...Beta Theta Pi House, Bloomington, Ind. 


RANNEY-—Law Department Western Reserve University 
CONSUL—Julian W. Tyler....... W. R. Univ. Law School, Cleveland, Ohio. 
SCRIPTOR—Ben. B. Wickham....W. R. Univ. Law School, Cleveland, Ohio. 


LANGDELL—Law Department liiinois University 


CONSUL--Robert M. Switzer...............401 John Street, Champaign, I. 
SCRIPTOR—Robert R. Ward.....cccsssccccsvees sonores. Benton, IL 


BREWER-Law Department Denver University 
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THE REPORTS AND THE REPORTERS. 


By CHARLES I. Burron,' 
Or THE CHICAGO BAR, 


That the law is a growth and a much more rapid growth 
than is generally conceded, is well evidenced by the great 
number of volumes of reports, which have been added to the 
lawyers library during the past twenty years. Mr. Soule, in 
his comprehensive ‘* Reference Manual,” copyrighted in 1882, 
tells us that the American federal, state, and territorial reports 
numbered at that date ‘‘ over 3,200 volumes, without counting 
condensed editions, reprints, etc.” ‘To-day there are 6,000 
volumes of American federal, state and territorial reports, al- 
most double the number a library should have contained in 1882. 
In addition to these 6,000 volumes of reports proper, there are 
some thousands of volumes contained in the National Reporter 
system and in various collections of selected cases published by 
Private enterprise. There are also some hundreds of volumes of 
collected cases on particular branches of the law, e. g., ‘* Ban- 
ning & Arden’s Patent Reports” or the ‘* American and Eng- 
lish Railway Cases,” etc. These are all excellent and useful 
compilations, but are not properly classed as reports. They 
contain very few cases not found in the regular reports. They 
are either anticipatory of the dilatory appearance of some vol- 

ume of official reports or selected and classified from the disar- 
ranged cases contained in the official reports. 

1 Fuller, ’02; recently catalogue clerk of the Chicago Law Institute. 
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The practitioner, who cannot find some opinion to support 
his contention, in a pasture so luxuriant as the American reports, 
must truly have a very hard or a very novel case. Yet if it 
comes to a pinch, there are still other fields rich in legal wisdom, 
which the lawyer may search for precedents, viz.,the English, 
the Irish, the Scotch, and the British colonial reports. It may not 
be out of place to quote here the definition of the common law 
given by Judge Francis E. Baker, of the United States Circuit 
Court of Appeals for the Seventh Circuit, at a dinner in his 
honor in Chicago recently. Judge Baker said: ‘*Common law 
is that simple embodiment of the rules of human conduct which 
is set forth in some seven thousand volumes of decided cases, of 
about seven hundred pages to the volume. When we consider 
that by reading diligently, say fifty pages a day every day in 
the year, one could go over these five million pages in the brief 
space of two hundred and seventy-five years, we come at once 
upon the fountain-head of the reason of that maxim which de- 
clares that no one may plead ignorance of the law.” 

The reports are a field rich in lore for the bibliographer. 
Especially is this true of the earlier reports, which will always 
be held by lawyers to be the treasures of their professional libra- 
ries. It must be evident that in this briefest outline, we can at- 
tempt only to jot down a few interesting words touching some 
particularly enticing volumes, observed here and there, as we 
survey the shelves on which stand all the reported decisions of 
the Anglo-American race. We must refer the reader who 
would learn more of the reporters to the excellent and author- 
itative works by Mr. Wallace and by Mr. Soule’ and to the chap- 
ter on the subject by Chancellor Kent in the first volume of his 
66 Commentaries.” 

The English Reporis.—lf we except Sir Francis Palgrave's 
collection of ‘* Rolls and Records of the Court Held before the 
King’s Justiciars,” first published by him in 1835, under the title 
‘6 Rotuli Curie Regis,” and Professor Melville M. Bigelow’s 
collection of still earlier cases, which date back to the Norman 
Conquest, but which were not published until 1879, when they 


1 À new edition of Mr. Soule’s Reference Manual will probably be published 
shortly. 
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appeared as ‘* Placita Anglo-Normannica,” the earliest English 
reports are the Year Books. The Year Books consist of eleven 
folio volumes and include cases covering a period of more than 
two centuries, from Edward II. to Henry VIII. (1307-1537), in- 
clusive. Like the other earlier English reports, the Year Books 
are written in Norman-French and printed in black letter, but 
they are not so hard to read as they appear at casual glance. 
The Year Books are official reports. A board of four crown re- 
porters was maintained during this period at royal expense, and 
the accuracy of these reports is due to the fact that the notes 
of each reporter were checked with the notes of his three col- 
leagues. Unfortunately, the offices of crown reporters were 
abolished about 1537. From that date until 1785 we have to 
depend on random notes of cases, taken by judges and barris- 
ters, and often published, for the first time, many years after the 
reporters had died. 

The first volume of reports to appear after the Year Books 
was that of Dyer, which contains reports of the Tudor period, 
covering sixty-nine years from 1513 to 1582. Dyer was pub- 
lished in 1585, as was also Bellewe, which contains no cases 
later than 1400, a lapse of 185 years between date of hearing 
and date of publication. So, also, Keilwey, which contains no 
cases later than 1531, was not published until 1602. Yet, al- 
though the reports of this period have come down to us, some- 
what by chance, the eminent positions held by many of the 
reporters give to their reports the sanction of the highest reli- 
ability. Dyer, Lord Coke, Lord Hobart, Croke, Sir William 
Jones, Levinz, Vaughan, Saunders, Sir Thomas Jones, Pol- 
lexfen, Holt, Willes, and others were justices either of the King’s 
Bench or of the Common Bench, while Sir Gefrey Palmer, 
another early reporter, was Attorney-General, during the reign 
of Charles II. 

Although these early folios are nearly all grouped in cata- 
logues as King’s Bench reports, inasmuch as King’s Bench de- 
cisions predominate in them, nevertheless most, if not all, of 
them include decisions rendered in the courts of Common Pleas, 
of the Exchequer, and in the High Court of Chancery. Style 
and Siderfin possess the special interest of containing cases in 
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the Upper Bench Court, the name by which the highest court of 
England was known during the Commonwealth. 

Passing on to the eighteenth century, Burrow, Cowper, and 
Douglas deserve mention, for they report the decisions of Lord 
Mansfield, whose mind is almost universally acknowledged to 
have been the greatest that has ever adorned the legal profes- 
sion. Douglas was the last of the ‘‘ casual reporters.” Be- 
ginning with Durnford and East’s Term Reports and continuing 
through Best and Smith, a period extending from 1785 to 1869, 
the English decisions were reported regularly, instead of at hap- 
hazard, although still by private enterprise. The English re- 
ports of this third period are cited perhaps more often in the 
United States than are all the rest of the English reports. The 
names are all familiar: Durnford and East; East; Maule and 
Selwyn; Barnewall and Alderson; Barnewall and Creswell ; 
Barnewall and Adolphus ; Adolphus and Ellis ; Queen’s Bench ; 
the various combinations of the names Ellis and Blackburn; 
and Best and Smith. These are the King’s and the Queen’s 
Bench reporters of the period. The Common Bench and the 
Exchequer reporters of the period are equally well known. 

In 1865, the Incorporated Council of Law Reporting for 
England and Wales began the publication of the ‘‘ Law 
Reports,” which have continued until the present time. The 
‘6 Law Reports” which include in their various subtitles the 
reports of all the English courts, may be said to mark a return 
to the system of official reporting inaugurated many centuries 
before by the Year Books, and revived, as we shall see, about 
the year 1804, in America. However, the British government 
does not contribute toward the expense of publication of the 
‘6 Law Reports,” as the crown did toward that of the Year 
Books. 

The Scotch Reports.—The Scotch reports are not of much 
practical use to the American lawyer, but they are great curios- 
ities. They deal with strange courts and unfamiliar proceedings. 
The decisions of the Court of Session are reported since 1621, 
the first volume being ‘‘ The Decisions of the Lords of Council 
and Session, observed by Sir Alexander Gibson of Dury” (also 
spelled Durie). This is generally known as ‘‘ Durie’s Reports,” 
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though by analogy with some of Durie’s contemporaries, we 
might expect to find the volume cited also as ‘‘Gibson’s Re- 
ports.” The Scotch commonly name the volume after the re- 
porter’s lairdship rather than for his surname, but in early times 
the custom had not become fixed and we meet with old bind- 
ings which bear the reporter’s surname, where we would expect 
to find the name of his lairdship. Thus Sir John Nisbet of 
Dirleton’s ‘‘ Doubts and Decisions” are now generally known 
as ** Dirleton’s Doubts and Decisions,” but in old citations we 
may find it referred to as Nisbet. 

Besides cases in the Court of Session, the Scotch reports 
include a number of volumes of decisions of the Justiciary 
Courts, of the Jury Court, of the Sheriff Courts, of the Court 
of Teinds, and of the Consistorial Courts. 

The British Colonial Reporis.—Excepting the Canadian 
reports, the reports of the British colonial courts are rarely con- 
sulted in this country. The reports of the Australasian colonies 
and of the other British possessions in the Eastern Hemisphere 
are very expensive. Owing to the small practical utility on the 
one hand and the great expense, on the other, full sets of these 
reports will be found in but few libraries. 

The American Colonial and State Reporis.—The first to 
appear of the present 6,000 volumes of American reports was 
Kirby’s ‘‘ Reports of Cases Adjudged in the Superior Court of 
the State of Connecticut from the Year 1785 to May, 1788; 
with some Determinations in the Supreme Court of Errors.” 
It was published in 1789. The list of subscribers, published in 
the back, shows that this earliest contribution to the American 
reports was almost wholly distributed in Connecticut and Ver- 
mont (New Connecticut). Kirby was followed by Root, which 
is even more interesting, as it contains forty-six pages of 
introduction, consisting of ‘*‘ Observations” upon the govern- 
ment and laws of Connecticut, including dissertations ‘‘ On 
the worship of the Deity,” ‘‘ On the observation of the Sabbath,” 
‘6 On public Opinion,” ‘On Marriage,” ‘‘On Liberty,” and 
‘6 On the tenure of Lands in Connecticut,” throughout all of 
which runs the strong orthodox religious views that we are 
wont to associate with Connecticut Blue Laws. Root contains 
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one case decided as early as 1764, and a number of other cases 
decided prior to the Revolution. 

In 1792 appeared Nathaniel Chipman’s ‘‘ Reports and Dis- 
sertations, in two parts.” Part 1. consists of reports of cases 
in the Supreme Court of Vermont in the years 1789, 1790, and 
1791, while part 11. consists of the dissertations. This is the 
smallest in size of the American reports. 

The earliest American cases which have been reported are 
those of the Provincial Court of the Province of Maryland, 
which constitute the first volume of Harris and M’Henry. This 
volume contains 550 pages of ante-Revolutionary cases, extend- 
ing from the year 1658 to the year 1774. The volume ap- 
peared in 1809. These cases were obtained, as the reporters 
tell us, from ‘‘all sources, whence matter could be drawn,” 
including the records of the state and notes in the possession 
of various individuals. 

In 1829 appeared the posthumous reports of Thomas Jeffer- 
son, consisting of Virginia cases determined from 1768 to 1772, 
to which Mr. Jefferson had prefixed reports of cases determined 
between 1730 and 1740 in Virginia and reported by Sir John 
Randolph, Mr. Barradell, and Mr. Hopkins. These cases are 
the second earliest American cases which have been published. 
The volume contains also a dissertation by Mr. Jefferson, 
entitled ‘*‘ Whether Christanity is a part of the Common Law?” 
Regarding this dissertation, Mr. Jefferson says in the preface: 
‘‘T have added, also, a Disquisition of my own on the most re- 
markable instance of Judicial legislation that has ever occurred 
in English jurisprudence, or perhaps in any other. It is that 
of the adoption in mass of the whole code of another nation, 
and its incorporation into the legitimate system, by usurpation 
of the Judges alone, without a particle of legislative will having 
ever been called on, or exercised towards its introduction or 
confirmation.” 

The third earliest cases in America are the Pennsylvania 
Supreme Court cases contained in the first volume of Dallas. 
The first case is dated 1754 and decides that the English statute 
of frauds does not extend to Pennsylvania. The fourth oldest 
American cases are those of the ‘‘ Superior Court of Judicature 
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of the Province of Massachusetts Bay, between 1761 and 1772.” 
These were printed from the manuscripts of Josiah Quincy, 
Junior, as edited by his great-grandson, in 1865. The only 
other ante-Revolutionary cases that we possess, are the Connec- 
ticut ones which have been mentioned above as contained in 
Root. 

The earlier American reports, following the English custom, 
were published by private enterprise. In 1804, official report- 
ers were authorized in Massachusetts and New York, and in 
1814 in Connecticut. The appointment of official reporters 
soon became the general custom in America, and the American 
system of reporting became the admiration of English jurists. 
Yet, although official reporters were appointed, the reports of 
many of the states continued to be named after the reporters, 
until much later dates. This circumstance, together with the 
frequent change of reporters, has rendered citations of the re- 
ports of both the Carolinas, Kentucky, and Tennessee almost as 
bewildering to the practitioner as are citations of old English 
reports. The same is true of the earlier reports of New York 
and Pennsylvania, but these great commonwealths wisely aban- 
doned the custom, just before the middle of the last century. 
The rapid multiplication of volumes has since compelled the 
abolition of the custom generally, until to-day reports continue 
to be published by the reporter’s name in only one state in the 
Union, and that state is little Delaware. Even in Delaware, 
the name of the state appears also in the title, the title of the 
last volume being ‘‘ 2 Pennewill’s Delaware Reports,” although 
the volume is cited as 2 Pennewill. 

Reports issued before the time when the name of the state 
was adopted as the designation of the reports, are still generally 
cited by the name of the reporter. Thus Massachusetts reports, 
between the seventeenth and ninety-seventh volumes, are still 
cited as Pickering, Metcalf, Cushing, Gray, or Allen, as the 
case may be. In most, but not in all of the states, the early vol- 
umes have been renumbered in late editions, so as to form con- 
tinuous sets. Such reports may now be cited either by the 
numbers in the state set or by the old numbers of the reporter. 
The unfortunate, or at least perplexing, local custom, still ob- 
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tains among some law writers in Pennsylvania of citing the re- 
ports of the current series of that state by the reporters, despite 
the fact that the reports have so long been called after the state, 
that the 200th volume of the Pennsylvania State Reports has 
already appeared. 

It is incontestible that the relative authority of the decisions 
of the courts of the several states depends upon the ability of 
the judges who have rendered the decisions. Where precedents 
are conflicting, the decision of a case may hang upon the greater 
reputation of some one court for judicial acumen. Thus it is 
always a pleasure to find a Massachusetts or a Michigan case 
in one’s favor, for the courts of those states have always stood 
high, owing very largely to the distinguished men who have 
occupied the bench of those states. Massachusetts has had 
Lemuel Shaw, Horace Gray, and the present chief-justice, 
Oliver Wendell Holmes, who is as favorably known by the pro- 
fession in England as in America. Michigan has had Thomas 
M. Cooley, Isaac P. Christiancy, and James V. Campbell. 
Such names as these give more than ordinary weight to a judicial 
opinion. No reports rank higher in chancery matters than the 
New Jersey Equity series. The same may be said of Johnson’s 
Chancery Reports, containing, as they do, the decrees of Chan- 
cellor James Kent of New York, covering his entire chancellor- 
ship from 1814 to 1823. Johnson’s Reports (Common Law) ac- 
quire rank from the like reason that they report the decisions 
of Kent, rendered while he was chief justice of the old Supreme 
Court of Judicature of New York. Commencing with the eighth 
volume and running through to the thirty-first, the Vermont 
reports are notable as containing the opinions of Chief Judge 
Isaac F. Redfield, the eminent American authority on wills and 
carriers. Nearly all the states have had some notable judges. 
However, it is not the purpose of this paragraph to exhaust, 
but only to illustrate the subject. 

The hundreds of volumes of practice reports that have been 
published in New York, since the adoption of the code in that 
state, are recognized in all states, particularly, of course, the 
code states, as high authority on all points of practice. Points 
of practice are generally decided in New York by the Supreme 
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Courts, which courts, it is to be remembered, have not been 
supreme in that state since the adoption of the constitution of 
1846, the Court of Appeals outranking them—just the reverse 
of the relative rank of the Federal Supreme Court and Circuit 
Courts of Appeals and of the relative rank of the Supreme 
Court and Appellate Courts in other states of the Union. Indi- 
ana is another code state which, like New York, is prolific in 
practice decisions. 

The American Federal Reporis.—The earliest decisions of 
the United States Supreme Court are reported in the second 
volume of Dallas. The first volume of Dallas contains exclu- 
sively Pennsylvania cases, and Pennsylvania cases predominate 
throughout the four volumes of Dallas. The second volume of 
Dallas begins with forty-two pages of admiralty cases decided 
between 1781 and 1787, in that long-since forgotten court, the 
Federal Court of Appeals, which existed in accordance with a 
provision of the Articles of Confederation. 

The nine volumes of Cranch, the twelve volumes of Wheaton 
and the first nine volumes of Peters contain the Supreme Court 
decisions of Chief Justice Marshall and his associates, while 
the Circuit Court decisions of Marshall, during the same period, 
are preserved in the two volumes by Brockenbrough which are 
known both as ‘Chief Justice Marshall’s Decisions” and as 
‘4 Brockenbrough’s Reports.” 

Wheaton was the first reporter authorized by Congress, 
which from time to time voted the payment of $1,000 annually 
to him, to assist him in the publication of reports of the Su- 
preme Court. Peters, his successor, having published an edi- 
tion of the earlier United States reports contained in Dallas, 
Cranch, and Wheaton, under the title ‘Peters’ Condensed 
Reports,” the interesting case of Wheaton v. Peters resulted. 
The case is reported at length in 8 Peters 591. Exhaustive 
arguments were presented as to an author’s rights in his liter- 
ary productions, both at common law and under the copyright 
statutes. The court were divided as to some of the points 
raised but were of unanimous opinion ‘‘ that no reporter has or 
can have any copyright in the written opinions delivered by this 
‘ court; and that the judges thereof cannot confer on any re- 
porter any such right.” 
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In 1843 Peters was deposed, by the appointment of Ben- 
jamin C. Howard as reporter of the Supreme Court. Peters 
suffered, it would seem, on account of Mr. Justice Catron’s 
illegible handwriting. Numerous small typographical errors 
had crept into Mr. Justice Catron’s opinions as published in 
Peters’ reports, which errors evidently irritated Mr. Justice 
Catron beyond endurance. A list of these ‘trifling ” errata 
fill an amusing five pages in the front part of 1 Howard. 
Peters published another volume of reports (17 Peters) after his 
deposition, in the preface to which he aired his grievances. All 
the cases in 17 Peters are also contained in 1 Howard, and the 
volume is not included in a regular set of United States reports. 

Howard, Black, and Wallace bring us to Otto, who very 
wisely called his first volume the ‘‘ Ninety-first United States.” 
The present reporter, Mr. J.C. Bancroft Davis, succeeded Mr. 
Otto in 1883, and during the past nineteen years has published 
seventy-seven volumes, the bare statement of which fact is an 
interesting commentary on the growth of federal jurisprudence, 
since the days of Dallas. 

The Circuit and District Courts of the United States have 
never had official reporters. Prior to 1880, the profession de- 
pended upon casual reporters for the preservation of the many 
important cases which have been decided in these courts. 
Some of the ablest federal lawyers have contributed to the 
large library which these reports comprise, so that the United 
States Circuit Courts reports are recognized as being, for the 
most part, of the highest authority. We have complete reports 
of none of the nine circuits. In several circuits numerous wide 
gaps exist, of which we have no reports whatever. In the 
Fourth Circuit, presided over by the chief justices of the Su- 
preme Court, we have continuous collections of the decisions 
of the chief-justices since 1802, but not of the decisions ren- 
dered by the other circuit judges. Most of the reports that we 
have of the District Courts are confined to the districts having 
large admiralty practice, particularly the districts whose courts 
are held in Boston, New York, and Philadelphia and in the cities 
of the great lakes. Benedict’s reports of the districts of the 
Second Circuit is the most pretentious of the District Court re- 


THE REPORTS AND THE REPORTERS. 119 


ports and consists almost wholly of admiralty cases decided by 
the federal courts sitting in New York City and Brooklyn. 

In 1880, the régime of the casual federal reporter was 
brought to a close, by the inauguration of a vast private under- 
taking. The ‘‘ Federal Reporter” appeared for the first time in 
that year and all will admit that it has met with deserved suc- 
cess. The ‘‘ Federal Reporter” includes in its scope all the 
circuits and all the districts. Cases in any of the lower federal 
courts, which have been heard since 1880, should be sought 
in it. 

CHARLES I. BUTTON. 


THE VETO POWER OF THE AMERICAN 
JUDICIARY. 


By CHRISTOPHER G. TiepEMAN, LL.D.,’ 
DEAN OF THE BUFFALO LAW SCHOOL. 


If the legislature of New York were to enact a law, 
authorizing the city government of Buffalo to grant to a few 
persons, as an exclusive monopoly, or to make of it a municipal 
monopoly, the right to carry on the dry goods business in this 
city, every one of us, who had not become thoroughgoing 
socialists, would pronounce almost instinctively such legislation 
to be an unwarrantable infringement of the constitutionally 
guaranteed right of the private citizen to carry on a lawful and 
needful business. And the next thought that would arise in 
our minds, just as instinctively as did the first, would be that the 
courts could be relied upon to nullify such a law by declaring 
it to be unconstitutional, and for that reason null and void. I 
say that these thoughts would arise instinctively in the minds of 
all of us. For so common has this experience become in this 
country that we lose sight of the governmental wonder that is 
involved in this judicial interference with legislative enact- 
ments, and we accept it as a natural process of popular govern- 
ment. 

Ours is not the only popular government in the world to- 
day; nor is ours the only country whose government is built 
upon a written constitution, in which the powers of the govern- 
ment and the rights of private citizens are defined. And yet 
nowhere else, except in the Dominion of Canada, whose close 
contiguity suggests in this case American influence, and possibly 
in Australia, not even in democratic, monarchical England, do 
we find the courts exercising that exalted power which makes 
the Supreme Court of the United States the most august and 

1Delivered at the commencement exercises of the Buffalo Law School, 


May 26, 1902. 
8 Tiedeman (Hon.). 
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the most powerful tribunal of justice which the world has ever 
known. 

Sir Henry Maine in his ‘* Popular Government”? says of 
this great court of ours that it is ‘‘a virtually unique creation 
of the founders of the Constitution”; and he adds: ‘The 
success of this experiment has blinded men to its novelty; 
there is no exact precedent for it, either in the ancient or in the 
modern world.” Sir Henry Maine, however, thinks that, not- 
withstanding the unique and novel character of the American 
judicature, it would never have occurred to the minds of our 
constitution builders, had not Montesquieu written his ‘‘ Esprit 
des Lois,” in which ‘‘ the essential separation of the executive, 
legislative, and judicial powers,” is extolled as the chief and 
most important feature of the English constitution. 

I take issue with Sir Henry Maine on both propositions, viz: 
that neither the ancient nor the modern world furnishes an 
exact precedent for this exercise of the judicial veto on un- 
constitutional legislation; and that Montesquieu’s just laudation 
of the English separation of the executive, legislative, and judi- 
cial powers of government was the psychological origin of this 
American idea of political science. The latter theorem may be 
disposed of at once by the simple statement, which is capable 
of easy verification, that the dexterous use by Thomas Jefferson 
of the theory of the separation and equality of the executive, 
legislative, and judicial departments of the government would 
have stopped the development of the veto power of the Ameri- 
can judiciary, had he not had a foeman worthy of his steel in 
the person of the great chief justice, John Marshall, to whom, 
at the mention of his name, all true American lawyers offer up 
a thought of reverence. 

Sir Henry Maine is | right, if we except the Dominion of 
Canada, and make a partial reservation in the case of federal 
Germany, when he says that there is no modern parallel to the 
veto power of the American judiciary. On the contrary, in 
every written constitution, which has been enacted and promul- 
gated, in imitation of the American constitutions, national and 
state, beginning with the French constitution of 1791, and clos- 

1Pp. 217 and 218, 
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ing with the Japanese constitution of 1889, there is a more or 
less express declaration against the assumption by the judiciary 
of this very power. The French constitution of 1791 declares 
that ‘‘ the tribunals cannot interfere with the exercise of the leg- 
islative power, nor suspend the execution of the laws.”' In 
Belgium, where, as a socialist once exultingly told me, it is 
now permissible to cry out in the streets, ‘‘@ das /e rot,” the consti- 
tution declares that ‘‘ the authoritative interpretation of the laws 
belongs only to the legislative power.”* A similar provision is 
to be found in the Italian constitution,® while in the Prussian 
constitution it is declared that ‘‘ the examination of the validity 
of properly promulgated royal ordinances shall not be within 
the competence of the government authorities (Behérde) but of 
the chambers only.” ‘ 

In democratic Switzerland, in whose constitution and form 
of government, there are so many points of resemblance to 
those of the United States, there is an express constitutional 
provision that ‘‘the laws and generally obligatory resolutions 
passed by the Federal Assembly, and also the treaties ratified 
by it shall be binding for the Federal Tribunal.”’ 

The Japanese constitution of 1889, which contains in al- 
most every article, relating to the private rights of the indi- - 
vidual, an express grant to the parliament of the determination 
of those rights—a peculiarity which cannot be understood by 
foreign minds, who have never known in their own experience 
the awful tyranny which can be practiced, in the absence of 
established laws, by the spse dixit of a local magistrate—pro- 
vision is made for a separate and distinct court, which is em- 
powered to hear and decide all complaints that may be brought 
against the acts of officials of every degree and character. 
This unquestionably unique court is called the Court of Ad- 
ministrative Litigation. 


1 Excerpt from translation in Brinton Coxe’s Judicial Power and the Consti- 
tutional Legislation, p. 77. 

2Translation in supplement to Annals of American Academy of Political 
and Social Science, May, 1896. 

3 Zd., November, 1894. 

4 Jd., September, 1894. 

Coxe, id., etc., p. 84 ef seg.; Adams and Cunningham, Swiss Confeder- 
ation, 73. 
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Count Ito’s annotation on this provision, in the authorized 
English version of the Japanese constitution, is extremely in- 
structive and interesting in the present connection, but time and 
space forbid my doing more than to add the following quota- 
tion: ‘Were administrative measures placed under the con- 
trol of the judicature, and were courts of justice charged with 
the duty of deciding whether a particular administrative measure 
was or was not proper, administrative authorities would be ina 
state of subordination to judicial functionaries. ‘The conse- 
quence would be that the administrative would be deprived of 
freedom of action in securing benefits to society and happiness 
to the people.” 

Parenthetically, I am prompted to state here, that if Sir 
Henry Maine had had an opportunity to study the Japanese 
constitution, he would have found a clear and unadulterated 
case of the potent influence of Montesquieu’s ‘‘ Esprit des Lois.” 

Prior to the enactment by the Parliament of Great Britain 
of the British North American Act of 1867 (under which 
the present Dominion of Canada is established, and which, 
therefore is its written constitution, the courts of Canada did 
not feel that they had the power to declare an act of the provin- 
cial legislature or parliament void, because it was in contraven- 
tion of the charter acts, under which the provinces were estab- 
lished. But, since the formation of the Dominion under this act, 
influenced, doubtless, by the example of the courts of the 
United States, the Canadian courts claim and exercise that 
authority, at least as to conflicts between the laws of the Do- 
minion and those of the provinces.” And this power of the 
Canadian courts to pass upon the constitutionality of the laws 
of the Dominion and of the provinces has been recognized in 
explicit terms by the judicial committee of the Privy Council 
of Great Britain in a number of cases.’ 

Apart from Canadian and American cases, the only modern 
example of the exercise by the judiciary of the power to annul 
legislation, which contravenes a provision of the constitution, is 
furnished by the republican German state of Bremen, for which 


1 See Munro, Commentaries on the Constitution of Canada. 
2See The Citizen’s Insurance Co. v. Parsons, L. R. 7, App. Cas. 96. 
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I am indebted to the deceased and worthy author of Coxe’s 
‘6 Judicial Power,” whose untimely death precluded the comple- 
tion of his historical investigations along these lines. 

The constitution of Bremen contains a clause, similar to those 
of American constitutions, declaring the inviolability of private 
rights of all kinds, including those of property, and prohibiting 
their infraction except in pursuance of law and with proper in- 
demnification. The Bremen legislature passed a law, abolish- 
ing all exemptions from communal taxes, which were not based 
upon federal laws or state treaties, wsthout indemnification. 
The Hanseatic Court of Upper Appeal’ declared the law in 
question to be in conflict with the constitution of Bremen, and 
therefore void, because it did not provide for indemnification ; 
and asserted the duty of the court, in the case of a conflict be- 
tween a provision of the constitution and some ordinary legis- 
lation, to uphold the constitutional provision, and to avoid the 
conflicting legislation. The court, in pronouncing this opinion, 
said: ‘It may, perhaps, be objected that, when the legislative 
authorities have, under forms of ordinary legislation, enacted a 
law, which the judge deems to be in contradiction to the pro- 
visions of the constitution, those authorities have themselves 
previously considered the question whether such a contradiction 
exists. Granting this, however, the resulting obligation of the 
judge, in such a case, does not extend beyond weighing care- 
fully the reasons on both sides of the question in a way like that 
which he must follow in another and similar case. This other 
case is that in which he is compelled to declare, in opposition 
to the legislative authoritives of a particular state, that a law 
made by them contradicts the laws of the Empire.” 

But this decision of the Hanseatic Court of Upper Appeals 
was overruled by the Reichsgericht, the supreme court of the 
German Empire, in a subsequent case? which involved a similar 
infringement of vested rights under the Bremen constitution by 
a statute of Bremen. But while denying to the courts the power 
to declare void a state law which contradicts some provision of 


1 Garbade v. State of Bremen, 32 Seuffert’s Archives, No. 101. 
8K. v. Dyke, Board of Niedervieland, 9 Decisions of Reichsgericht in Civil 


Cases, p. 223. 
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the state constitution, holding that the provisions of the state 
constitutions, which serve to restrict legislative power and to 
protect private rights, are ‘‘to be understood only as a rule 
[rules] for the legislative power itself to interpret” ; the imperial 
court does not deny to the courts the power to determine when 
a law of one state is in conflict with the constitution and laws of 
the German Empire. But this power is not recognized as the 
exclusive prerogative of the judiciary; and the final judgment 
in such a case rests with the Bundesrath or Federal Council, 
which corresponds in general character to the United States 
Senate.’ 

In Switzerland, as in Germany, the Federal Tribunal set- 
tles all conflicts between federal and cantonal laws, although 
the judical veto upon unconstitutional legislation is not recog- 
nized generally.’ 

Mr. Brinton Coxe, in his valuable, though uncompleted 
book, ‘‘ The Judicial Power and Unconstitutional Laws,” has 
undertaken to prove that the interpretative powers of the Roman 
jurisconsults—when they determined to what extent the im- 
perial rescripts became binding as general laws—was a fore- 
runner of the American judicial veto; and that the reflec- 
tions of Vattel, Puffendorff, and Grotius, on the subject of 
the limitation of legislative powers, based upon their knowl- 
edge of the Roman jurisprudence and of the mediæval canon 
law, largely influenced the judiciary of this country, in the 
early days, in the formulation of the power of the courts 
to annul unconstitutional legislation. It is not necessary to the 
purpose of the present thesis to express an opinion upon the 
value of this contention. For, nearer to the surface of histor- 
ical investigation, lies the indubitable fact that, while these 
medizval writers upon law, in common with the long list of 
modern writers upon comparative jurisprudence and upon the 
doctrine of personal right and liberty, go back to the Roman 
law for their fundamental conceptions of natural law and 
natural rights, they lived in an age when they were witnesses 

1Coxe, Judicial Power, etc., pp. 95, et sg. | 


3 Zd., 84; Vincent, State and Federal Government in Switzerland, p. 34. 
3P. 106. 
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of the daily conflicts of jurisdiction between church and state; 
and when they were impelled, by that personal experience and 
observation, to consider the necessity of settling those contro- 
versies, and of providing a reasonable modus vivendi. Law 
and order was as much of a necessity then as it is now, and as 
it will be in the dim distant future. 

The entire history of Europe in the Middle Ages is full of 
the contest for the mastery between the church and the state. 
When the Roman Empire fell to pieces, there was no nucleus 
for the reéstablishment of law and order in Europe, outside of 
the lonely monasteries, which dotted the hills and promontories 
of that continent. Later, when the robber barons and other 
civil centers of governmental authority grew strong enough to 
assert a general control of the common people, a necessary con- 
flict with the churchly authority arose. No people ever lived 
happily under a divided and irreconcilable sovereignty, as was 
the dual government of church and state during the middle 
ages. The necessity for compromise was felt as strongly then 
as it is felt now in these United States, when a federal marshal 
has the custody of a prisoner, against whom a warrant has been 
issued for his arrest by a state magistrate. 

Instances in great number may be cited from the history of 
England at that time, which will be illustrative, as well as cor- 
roborative of the proposition just made. But, in order to demon- 
strate in the shortest possible fashion the universality of this 
divided sovereignty between church and state during the middle 
ages, I prefer to give two illustrations, taken from the Italian 
records, of the way in which the secular courts undertook to 
avoid an unsupportable conflict between the two opposing 
sovereignties. I am indebted to Mr. Coxe’s book for these 
two cases. 

In 1648, a Genoese, Antonia Spinola, devised to a priest 
certain pastures which were situated within the territory of the 
Roman state. The will of the testatrix was contested by her 
brother on two grounds: (1) That there were only five instead 
of seven witnesses, as required by the Genoese law. (2) Be- 
cause the Genoese law prohibited testamentary gifts to a clerical. 
The first objection was disposed of by proof that a later statute 
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of Genoa reduced the required number of witnesses to five. 
On the second proposition, the court replied that the Genoese 
statute was null and void, ‘‘as contrary to ecclesiastical liberty,” 
for that reason ‘‘ as well spso facto et jure from the defect of 
the power of the laymen enacting it.”? : 

The other Italian case? is particularly interesting to the 
twentieth century student of political science and economics, in 
that it involved the vested right in a hereditary monopoly. In 
1466 a grant was made by the proper authorities to one Ghisi- | 
lardi, his heirs and successors, of the privilege of building and 
maintaining a mill beyond the walls of Bologna, coupled with 
the agreement that no other mill should at any time be permitted 
within one mile, and that the inhabitants of the city of Bologna 
should be free to have their corn ground at this mill. In 1520, 
the government of Bologna prohibited its bakers from having 
their corn ground outside the walls of the city. The owner of 
the mill contested the validity of the statute, which had been 
confirmed by Pope Leo X., on the ground that it had wrong- 
fully infringed the well-acquired right of the mill owner. And 
the court, in declaring the statute null and void, on the ground 
of the contest, added, for the purpose of avoiding any offense 
to the Supreme Pontiff, that although that august person could 
have trampled upon well-acquired rights, if he had so desired, 
it was to be presumed that he had no such intention, in the ab- 
sence of the most explicit proof. 

A rational person cannot resist the temptation of subscribing 
to the truth of Solomon’s saying that there is nothing new under 
the sun, when he compares this diplomatic method, in the 
seventeenth century, of disposing of the Pontifical will, with 
the equally diplomatic method, which was employed in the 
closing years of the eighteenth century, by Judge and Mayor 
Duane of the City of New York, in the case of Rutgers v. 
Waddington, 1784, when he, in obedience to the dictates of his 
honest soul, determined to prevent the crying injustice, which 
would be inflicted upon innocent, even though misguided, roy- 

1 Decisiones Recentiores of the Rota Romana, Part 10, Dec. 231. 


£Decided in 1638, and reported in Decistones Recentiores Rota Romana, 
Part 8, Dec. 4. 
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alists, if an act of the New York legislature were allowed to 
be enforced, he declared that these unjust and cruel conse- 
quences were not intended by the legislature. And while he 
carried out his just determination to negative the legislative 
will, he throws them a stick of taffy in the following language: 
‘©The supremacy of the Legislature need not be called into 
question ; if they think fit positively to enact a law, there is no 
power which can control them. When the main object of such 
a law is clearly expressed, and the intention is manifest, the 
judges are not at liberty, although it appears to them to be un- 
reasonable, to reject it; for this were to set the judicial above 
the legislative, which would be subversive of all government.” 

Great Britain, like the rest of Europe, suffered during the 
Middle Ages from this conflict of authority between church and 
state. But even, after the reformation, when Henry VIII. 
became the head of the Church of England, as well as the King 
of England, sovereignty did not become an indivisible unity. 
From the days of King John, when the nobles wrested from 
him the great compact, which is known as the Magna Charta, 
for the protection of their privileges, and incidentally for the 
protection of the liberties of the common people, down through 
the revolution of 1688, until we reach the Bill of Rights, which 
was promulgated at the accession of William and Mary to 
the throne of Great Britain, the history of England is one con- 
tinuous triangular struggle for the mastery between the king, 
the nobles, and the commons; during which time, the courts 
of England were required to exercise, and did exercise the 
power of settling the conflicts which constantly arose from the 
claim of supremacy which was made by these three branches of 
the divided English sovereignty. But the second paragraph of 
the Bill of Rights declares the supremacy of Parliament, and 
denies to the king the power to abrogate an act of Parliament 
in the slightest degree. This clause of the Bill of Rights for 
the first time established the unity of British sovereignty, and 
lodged it in the Parliament. Then, for the first time, could it 
be truthfully said of Parliament, as Blackstone’ did that ‘it 
hath sovereign and uncontrollable authority in the making, con- 

1 Blackstone, Com., p. 160. 
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firming, enlarging, restraining, abrogating, repealing, revising 
and expounding of laws, concerning matters of all possible 
denominations, ecclesiastical or temporal, civil, military, mari- 
time or criminal.” From this time to the present, no English 
judge has ever presumed to declare an act of Parliament to be 
null and void. The utterances of Lord Coke to the contrary 
belong to the period of a divided sovereignty, and should not 
be cited as a contradiction of Blackstone’s declaration of the 
omnipotence of Parliament. 

After making this excursion in the comparative jurisprudence 

of the past, one might be led to the conclusion that the assump- 
tion by the courts of the power of annulling legislation, which 
Was in conflict with the principles of constitutional government, 
Was inseparably connected with a partition between rival bodies 
of the governmental sovereignty. And this impression would 
be strengthened by a consideration of the examples, already 
mentioned, which were drawn from the contemporary history of 
Germany and Switzerland. The very fact, that in these two 
countries, which have the federal form of government, the 
necessity was felt for investing in the courts the power to decide 
in the case of a conflict between the federal and local laws, 
would lead to the absolute conclusion that this division of the 
powers of government was the sole and satisfactory explanation 
of the development inthe United States of the veto power of the 
American judiciary. 

That this division of sovereignty renders the exercise of the 
judiciary veto necessary, at least in the case of conflict between 
the two repositories of sovereignty, is a self-evident fact. And 
most of the decisions of John Marshall involved the settlement 
of these same conflicts between the statutes of the United States 
and of the respective states. But if there was nothing more 
than this in the political thought of the new American nation, 
we would not have the valuable store of decisions, both federal 
and state, in which the constitutionality of statutes has been 
passed upon, which did not involve the slightest conflict be- 
tween the government of the United States and of the state, 
whose legislature had enacted the objectionable statute; but 
which did involve an appeal of the individual from the wrong- — 
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ful, because unconstitutional, interference of the legislature with 
some constitutionally guaranteed natural right. We may give 
full credence to the historical precedents for the exercise of the 
power of intervention by the judiciary, in the case of the con- 
flicting exercise of authority by the dual branches of a federal 
government, or of any other case of a dual sovereignty, without 
accounting for the attitude of an American court, which stands 
between a legislative enactment and the personal rights of an 
American citizen. 

Nor were our revolutionary forefathers very sure of the 
right of the courts to exercise this extraordinary power. When 
we compare the apologetic decision against an unrighteous law 
of New York, in the case of Rutgers v. Waddington, in which 
Mayor Duane of the City of New York protected the royalists 
from legislative tyranny by presuming that the legislature did 
not intend to practice tyranny, with the cases of Trevett z. 
Weeden’ and Bayard v. Singleton? in which the courts of 
Rhode Island and North Carolina boldly declared, what has 
since become, under the powerful influence of John Marshall, 
the American doctrine of personal liberty, that the legislature 
is not omnipotent; we are impelled to the conclusion that there 
was some fundamental idea of political science, which had per- 
meated the popular mind in America, even at that early day, 
and dominated all popular conceptions of the sphere and char- 
acter of government. 

There was such a principle, and it exerted a more powerful 
influence in giving the trend to the development of the Ameri- 
can judicial veto on unconstitutional legislation, than did all the 
historical and judicial precedents, to which I have referred. 
This principle was the idea of the complete rule of the people, 
the investment of the people, as a totality, with the political sov- 
ereignty ; and the establishment by the people of a government, 
all of whose members, from the President of the United States 
to the obscure policeman; from the Supreme Court of the 
United States down to the humblest justice of the peace; from 
the Congress to the council of the smallest town, were servants 


1 Providence Gazette, Oct. 7, 1786. 
2 1 Martin 42. 
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of the people, and whose powers were more or less strictly de- 
fined by a written constitution, which the people themselves 
haveestablished by their representatives in convention assembled. 
It is not because the American constitutions were written, that 
we have developed the judicial veto, and made of it such a 
powerful protection for the individual against legislative tyranny ; 
for there are now written constitutions galore. And yet no- 
where else in modern times do the courts possess and exercise 
this veto power in the same way, or to the extent that the Ameri- 
can courts do. It 1s, as I have just stated, the political doc- 
trine that the demos, the people, possess the political sover- 
eignty; and that the legislature, as well as the executive and 
the judicial, can exercise only those powers with which the 
constitution invests them. It is the complete separation, in the 
minds of the common people, as well as of the students of 
political science, of the government in all its parts from the 
state or nation. 

Whence came this political idea, so pregnant with power, 
both past, present and future, so all-pervading in its influence 
over the political development of this country? 

The seventeenth and eighteenth centuries gave birth to the 
political theory of the social contract. Locke, Hobbes, and 
Rousseau, with varying purposes and from different standpoints, 
preached this theory and the doctrine of natural rights; but 
nowhere in Europe did it become an established constituent of 
the political power, except in the form of revolution; least of 
all, in volcanic France. But these philosophers taught the prin- 
Gple, along with many fanciful vagaries, that all governments 
Were the creatures of the sovereign people; and from them did 
the founders of the American nation get the idea, and made of 
it the corner-stone of their government, out of which John Mar- 
thall evolved the veto power of the American judiciary. But 
this could not have happened if the people of the American 
colonies had not by their own experiences learned to feel that a 
60vernment could be alien to them, a power entirely separate 
from themselves. Notwithstanding the many personal attach- 
Ments of individuals to England, as the mother country, the 
People generally felt that they were ruled by an alien power, 
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and that that power was absolutely distinct and separate from 
themselves. 

When the Revolution resulted in victory to the colonies, and 
they were declared by the treaty of peace to be free and inde- 
pendent states, the residuum of governmental power, which had 
been lodged in the British government, had to be vested some- 
where. The revolutionary confederation did not have sufficient 
strength to claim it; nor could the state governments. All of 
them were already limited by written constitutions of their own 
making, or by the colonial charters. The political philosophy 
of Hobbes, Locke, and Rousseau furnished a solution of this 
political problem. This residuum of power was held to be re- 
served to the people. The people were the possessors of polit- 
ical sovereignty; and the officials of all kinds were the serv 
ants of the people,notin name only asis the Emperor of Germany, 
when he points to the motto of his family, /ch dien—but servants, 
in fact, whose powers were as limited by the constitutions, state 
and federal, as are those of the agents of private employers, who 
act under a power of attorney or written instructions. With a 
whole people, thoroughly imbued with such a profound political 
principle, and really believing that all governmental agencies 
are the servants of the people, acting under a restrictive power 
of attorney, it is not at all surprising that the American courts 
not only may, but are required by public opinion to, exercise 
the power of annulling unconstitutional legislation, in every 
case where, in the exercise of the judicial power, they are 
called upon to determine what is the law. They must, per- 
force, deny the validity of law to all statutes which violate any 
provision of the higher law, the constitution. 

But the paternalists and socialists, together with all other 
objectors of the restraints which the exercise of the judicial 
veto imposes upon their realization of the manifold schemes 
for the regeneration of man by legislation, may well inquire, 
what becomes of the much boasted rule of the people, when 
nine men, holding office for life by appointment of the Presi- 
dent, and sitting at Washington, can deny the validity of law 
to statutes, which the elected representatives of the people have 
enacted, not only in congress, but in all the legislatures of the 
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states in the Unione What answer can be given to that search- 
ing inquiry? It is this; 

The American people, in the early days of our national ex- 
istence, as they do to-day, love personal liberty above all other 
things. They are willing that their officials shall keep the roads 
and streets in order, police the towns and country, punish 
offenders against law and order, maintain proper sanitary regu- 
lations for the promotion of the public health, and do everything 
that conduces to the common weal; but they want to be let 
alone, when they are about their private business; they want to 
feel that their vested rights of person and property are safe 
against infringement, and they demand that the courts protect 
them and their rights from unreasonable legislative interference. 

It is a most significant fact, when a-constitutional convention 
is called in a state, —it does not matter whether that state be 
north, east, south, or west,or which of our great political parties 
is in control of the state government,—that we find assembled in 
such a convention a body of intelligent, conservative and pa- 
triotic citizens. Contrast the personnel of a constitutional con- 
vention with that of the average state legislature—aye, even 
with that of the average Congress—and you must be impressed 
with the fact, as obtained from that contrast, that the people, 
the sober people, those who voice and control public opinion on 
the great concerns of human life in America, give expression 
to their demands for the common weal in the constitutional con- 
ventions, and dismiss from their minds all considerations of the 
details of government; relying upon the courts, in the exercise 
of the judicial veto, to enforce their imperial orders. The courts 
are the representatives of that sober conservative thought which 
dominates our constitutional conventions; and they protect us, 
the captain of industry and the humble handworker alike, from 
the advent of an absolutism more tyrannical and more unreason- 
ing than any before experienced by man, the absolutism of a 
democratic majority. 

Every American ought to thank God that John Marshall 
lived long enough to give immortality to the veto power of the 
American judiciary. 

CHRISTOPHER G. TIEDEMAN. 


SURRENDERABLE PREFERENCES IN BANK- 
RUPTCY. 


By WizziAM WALKER,’ 
OF THE New York BAR. 


To the student of legal philosophy nothing is more interest- 
ing than tracing through a series of years the growth of a legal 
principle. From each necessity springs new interpretation ; on 
each foundation state of facts is laid another stone of construc- 
tive law. Such studies of principle are peculiarly interesting 
in equity, and since the time when each debtor was at the 
mercy of the Shylock whom he owed, until the present day, 
when equitable theories of public policy make possible un- 
limited wiping out of debts, the growth of equitable favor to- 
ward the insolvent has been marked. The first English bank- 
ruptcy act was passed in the reign of Henry VIII., and yet 
not until 1825 in England, and 1841 with us, was voluntary 
bankruptcy designed; and not until the present act was passed 
in 1898 was it that, codrdinate with equality of distribution of 
assets, was placed the absolute right to a full discharge. 

The Bankruptcy Act of 1898 has now been in operation 
almost four years; longer than any such statute in this country, 
except that of 1867. It is founded upon two equitable consid- 
erations: the one, that where there is not enough for all, each 
creditor must take his pro rata share and no more; the other, 
that the unfortunate burdened with a weight of debt may have 
another chance to become a productive member of society. In 
the main, the act has been eminently satisfactory, but in some 
respects the mercantile community has not been educated to its 
high ideal. Men’s conceptions of equity differ, and in the mass 
of decisions based upon this statute, made inevitable by the 
various courts and referees enforcing it, these differences find 


1 Dwight, ‘or. 
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their vent. From the first there has been opposition to some of 
its features, and a resulting constant effort to mitigate its rigor 
to the advantage of the creditor class. 

Preéminent among the objectionable provisions is section 
57g, which reads as follows: ‘* Zhe claims of creditors who 
have recesved preferences shall not be allowed unless such cred- 
stors shall surrender their preferences.” 

The theory upon which section 57g is based is that all 
creditors should share equally in proportion to their debt in an 
insolvent estate, and, as all are owed, and none can be paid in 
full, no one who has had a partial payment on account can take 
part of what is left unless he will also share what he already 
has received. Section 57g refers to those who have been 
‘* innocently preferred,” z. e., who have had no reasonable cause 
to believe their debtor insolvent, and is not to be confused with 
the so-called ‘‘ guilty preference,” which can be recovered by 
the trustee under section 6ob, where the creditor has had rea- 
sonable cause to believe his debtor insolvent when the prefer- 
ence was given. ‘‘ Surrender” means voluntary surrender to 
the trustee,’ and for the purpose of this discussion it is enough 
to say that it must be made while the claim is still provable, and 
probably also while the creditor is able to exercise an option to 
retain it.* A preference can only be received upon an antece- 
dent debt. The decisions are uniform upon this point.® 

The definition of ‘‘ preference ” is contained in section 60a 
and is as follows: ‘° A person shall be deemed to have given a 
preference tf, being insolvent, he has procured or suffered a 
judgment to be entered agatnst himself in favor of any person, 
or made a transfer of any of his property, and the effect of 
the enforcement of such judgment or transfer will be to enable 
any one of hts creditors to obtain a greater precentage of his 
debt than any other of such creditors of the same class.” 

In this definition certain essential elements are set forth, 
which elements themselves have been defined and amplified in 
the decisions and are as follows: 


1In re Greth, 7 Am. B. R. 598. 

2 See Collier on Bankruptcy, 3d ed., at page 319 and cases there cited. 

*Tiffany v. Boatmans S. I., 18 Wall. 376. See also 3 Am. B. Rep. 129; 3 
Am. B. Rep. 555, etc. 
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1. The person giving a preference must be at the time in- 
solvent. 

Insolvency under the present act is defined in section 1 
(a) (15), and reads: ‘A Person shall be deemed insolvent 
within the provisions of this act whenever the aggregate of 
his property, exclusive of any property which he may have 
conveyed, transferred, concealed, or removed, or permitted to 
be concealed or removed, with intent to defraud, hinder, or 
delay his creditors, shall not, at a fair valuation, be sufictent in 
amount to pay his debts.” 

The debtor must be insolvent within the meaning of this 
definition at the time the preferential act is done. It is not suf- 
ficient that the doing of it leaves him insolvent.’ Since the 
question of solvency is one of fact, it follows that the referee, 
upon his own motion, cannot disallow claims, which on their 
face appear to have been preferred. The bankrupt might have 
been solvent when the payments on account were made. The 
burden of proof to establish insolvency, or any other element of 
a preference, is upon the objecting party.’ 

2. The debtor must procure or suffer a judgment to be 
entered against himself in favor of some person, or make a 
transfer of his property. 

It is not necessary that the insolvent should do any act of 
his own volition to suffer a judgment to be entered against him.* 
The possibility of objections being filed to a claim sought to be 
proved upon the ground that a preference had been received by 
a judgment suffered or procured are remote. This particular 
form of preference is more often encountered where it is set up 
as an act of bankruptcy, and usually the preferences affected 
by section 57g are caused by transfers of the debtor’s property, 
and these only need be considered. 

The word ‘‘ transfer” has called for frequent construction, 
and besides the meaning commonly given to it, is held to in- 
clude the payment of money,‘ an assignment for the benefit of 


Chicago T. & T. Co. v. Roeblings Sons, 5 Am. B. KR. 368. In re Witten- 
berg Veneer & Panel Co., 6 Am. B. R. 271. 

£In re Hickey, 7 Am. B. KR. 282. In re Chappell, 7 Am. B. R. 608, see also 
7 Am. B. R. 676. 

3 Wilson Bros. v. Nelson, 7 Am. B. KR. 142. 

4In re Fort Wayne Electric Corporation, 3 Am. B. R. 186, 
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creditors, and an agreement to liquidate for a like purpose, ! etc., 
but does not include the rendering of labor.? ‘* Property ” means 
everything that has a capacity for being taken and appropriated 
to the payment of debts provable under the act. The trans- 
fer need not be made directly to the creditor preferred, but 
may through many devious ways be brought to him at 
last. It is a transfer if it ultimately reaches him. The 
property transferred must be the bankrupt’s. The property 
also must not be exempt.* The courts will construe these two 
clauses so as to leave no loophole through which the preferred 
creditor may crawl to defeat the purpose of the act. Principal 
and surety, and principal and agent stand in each other’s shoes, 
and a payment received by one of the two individuals will be 
considered as having been received upon the single debt, and 
under ordinary circumstances must be refunded by the one seek- 
ing to prove the claim.° 

3- The effect of the enforcement of such judgment or trans- 
fer must be to enable some one of the bankrupt’s creditors to 
obtain a greater percentage of his debt than any other creditor 
of the same class. 

The resulting advantage to the creditor must be due to the 
transfer and to that alone, but it is viewed in its relation to sub- 
sequent bankruptcy. The act of 1898 makes the result actually 
obtained by the creditor and not the specific intent of the debtor, 
the essential. Though the debtor be insolvent, though he 
intend to give a preference, even though there be fraud in the 
transaction—yet unless the transfer enable his creditor to ap- 
propriate more of the ‘‘meagre meal” spread out before all 
creditors than could be reached by any other creditor of the 
same class, there can be no preference. Precisely what ‘‘ a 
greater percentage of his debt ” means is open to some question. 
The debt must exist at the time of the bankruptcy and at the 


1In re Wertheimer, 6 Am. B. R. 187; 6 Am. B. R. 281. 

£ In re Abraham Steers Lumber Co., 6 Am. B. R. 315; 7 Am. B. KR. 332. 

3 Stern, Falk & Co. 7. Louisville Trust Co., 7 Am. B. R. 305; also see 5 Am. 
B. KR. 262, also see 7 Am. B. R. 412. 

‘In re Rudnick, 4 Am. B. R. 531; in re Pearson, 2 Am. B. R. 482; in re 
Schmechel, 4 Am. B. R. 719. 

5See 6 Am. B. R. 187, 281, and 4 Am. B. R. 7, 9; also 7 Am. B. R. 282. 
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time the transfer is made, and the creditor must ultimately re- 
ceive more in proportion to his debt than does any other creditor 
of the same class. The most recent decision on this point is 
that of the Circuit Court of Appeals for the Eighth Circuit in 
Kimball v. E. A. Rosenhaum Co., N. Y. Law Journal, May 
14, 1902, upon facts briefly as follows: 

At a certain date prior to bankruptcy, the creditor had sold 
to the insolvent debtor goods worth $2,728.13 on credit. Dur- 
ing a period of several months thereafter payments on account 
aggregating $850 were made, and after these payments ceased, 
new credit amounting to $1,506 was extended. After this the 
bankruptcy of the debtor intervened. It is held that where pay- 
ments on account current are followed by new credit for property 
sold and delivered to the debtor which becomes part of his estate, 
for which the creditor is not paid, and which equals or exceeds in 
amount and value the payments, they do not constitute a preference. 
If in this case the adjudication had been had before the $850 was 
paid, a dividend on $2,728.13 would have been received, whereas, 
after the payment, and as a direct consequence thereof, the debt 
was increased to $3,384.13 and the estate enriched by $656 (the 
difference between the new credit and the payment of $850). 
‘6 If the creditor had received no payment, and had extended 
no credits subsequent to the time of the payments, it would have 
lost that portion of $2,728.13 which would not be paid by the 
estate to the bankrupt, while it will now lose that portion of 
$3,384.13 which the estate will not pay.” Such is the language 
of the court. Upon this difference in the amount of the debt 
is based the decision, and it is held that under such circum- 
stances, the debt being increased by reason of the payment, the 
creditor cannot have received a greater percentage of his debt 
through the payment than any other creditor of the same class. 

The court assumes that subsequent credit would not have 
been extended without the payment. This is by no means cer- 
tain, although it is the usual fact. It also bases its decision 
upon the assumption that all payments on account constitute one 
transaction. ‘The total actual loss is looked upon and not the 
percentage loss. Furthermore, suppose another creditor for an 
identical amount had received a payment of only $600, and 
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thereafter had sold goods of equal value ($1,500) to the insol- 
vent, would not that one who had received $850, obtain in the 
end a greater proportion of his debt than his brother creditor? 
The application of this rule seems to result in a juggling of 
figures. It must be borne in mind also that a surplus of $656, 
or any like surplus can be eliminated from consideration, so far 
as the claim alleged to be preferred is concerned, for it only in- 
creases the estate and the probable size of the dividends for all 
creditors. ‘The claimant who had received a payment on ac- 
count and sold new goods would file his claim and share equally 
with the rest in such surplus sums, and would receive equal 
advantage therefrom in dividends. For this and other reasons 
the reasoning of the decision may be criticised, but it appears 
to raise a new and interesting point of law, and to entail much 
numerical calculation, and is an ingenious attempt to evade the 
consequences of the act.’ 

All comparison must be made in the class to which the cred- 
itor belongs, and in that class only. It has been held that a 
landlord is in a class by himself.* The reasoning of this deci- 
sion seems open to question also. Although a landlord has cer- 
tain rights against his tenant so long as the latter remains in 
the leasehold by virtue of the privity of estate and can evict 
him for any breach of covenants, so far as arrears are con- 
cerned, the relation is the usual one of debtor and creditor. 
Workmen, clerks and servants are put in a class of creditors 
by themselves,’ and certain conditions and privileges are at- 
tached to their claims. This point has been overlooked at 
times and the law incorrectly stated.* There is a fair probabil- 
ity that cases will rise where partnership creditors might consti- 

11t would seem that if the payment enable any creditor to receive a greater 
percentage of his debt than any other creditor of the same class (a matter of 
numerical calculation), the size of his debt at the time of bankruptcy is imma- 
terial. It does not follow that a debt simply because it is larger at the time of 
the bankruptcy than when the payment on account is made, may not be pre- 
ferred by reason of the creditor’s getting more in percentage than some one 
other creditor. But the reasoning of the learned Court in re Rosenham (supra), 
is similar to that in re King, 7 Am. B. R. 619; C. S. Morey Mercantile Com- 
pany against Schiffer, 7 A. M. B. R. 670; and there seems to be a tendency to 


establish this as the law. 
$In re Barrett, 6 Am. B. R. 199. 
3In re Read & Knight, 7 Am. B. R. 111; in re Flick, 5 Am. B. R. 465. 
4In re Proctor, 6 Am. B. R. 611; in re Kohn, 7 Am. B. R. III. 
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tute a class as against individual creditors of the bankrupt 
estate, and where secured and unsecured creditors might con- 
stitute different classes ; and other distinctions of the same char- 
acter may be suggested and confirmed in practice. 

Such being the definition of ‘‘ preference” in the language 
of the act, application of the law would be a comparatively 
simple proceeding were it not that the courts, lawyers and lay- 
men have raised a storm of protest against return of payments 
made in the ordinary course of business by an insolvent debtor 
to one unaware of the insolvency. It has been urged that such 
a provision is contrary to the general maxim that the law favors 
a diligent creditor ; that it is open to objection in that it disturbs 
credit relations and financial stability, and it is also insisted 
that Congress never intended such a construction of the act. 
As a matter of fact, Congress meant what it said and delib- 
erately planned for the surrender of every payment made by the 
insolvent during insolvency by those who seek to get a further 
share of his estate when he becomes a bankrupt. From dif- 
ferent views, however, have come many diverse attempts to 
engraft upon the act other supposedly more equitable principles 
and definitions than those stated in it, in spite of the fact that 
the United States Supreme Court has twice decided in favor of 
the strict construction of sections 60a and 57g.’ 

The better authorities on these collateral questions may be 
summarized as follows: 

5. The only definition of ‘* preferences ” is contained in sec- 
tion 60a unaffected by section 60b or any elements of time or 
intent. 

In the leading case of Carson Pirie Scott ef al. ©. the Chi- 
cago Title & Trust Company, 5 Am. B. R. 814, it was settled 
once and for all that the intent to give a preference on the part 
of the debtor, or reasonable cause for the creditor to believe a 
preference was intended, are not essentials to such a prefer- 
ence as must be surrendered before proving a claim. So 
far as appears, this ruling has never been directly questioned, yet 
in the same decision there are odzter dicta, which, though stating 
the better interpretation of the statute are not strictly authority, 


* Carson Pirie Scott ef al. v. Chicago T. & T. Co. (5 Am. B. R. 814); Wil- 
son Bros. v. Nelson, 7 Am. B. R. 142. 
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and have not always been followed in the lower courts. The 
court suggests, for example, that the time within which an in- 
nocent preference is received and must be surrendered is fixed 
by the period of the debtor’s insolvency. Other discussions and 
comparisons of the act of 1898 with preceding bankruptcy 
statutes tend to confirm this dictum, and further to show that 
the wording of the present statute in this particular is deliberate 
and in pursuance of a wise and equitable plan.” Congress with- 
out doubt intended that every payment made to any creditor after 
snsolvency should be returned to swell the general fund as a 
condition precedent to sharing in further payments therefrom. 
Such is the simple meaning of the words employed. There 
is no ambiguity in section 60a. The consequence of this in- 
tent may be viewed with favor or alarm—may be regretted, but 
must be ‘‘ accepted as inevitable—accepted as the shadow side 
of the good. In such situation, it is for the Legislature to de- 
termine, and it is very certain that the judiciary should not re- 
fuse to execute that determination from its view of some conse- 
quence which (to use the thought and nearly the words of 
Chief Justice Marshall) may have been contemplated when the 
act was passed, and considered as overbalanced by the particu- 
lar advantages the act was calculated to produce.”? Itis inthe 
highest degree probable that the makers of the statute foresaw 
all supposed inequity and the disturbed credit relations between 
merchant debtor and creditor, and notwithstanding framed the 
act upon a fair scheme to insure equality among all. This be- 
ing so, it is beyond the province of courts of equity to nullify 
their deliberate legislative action; and decisions attempting to 
do so are unsound in theory and of very dangerous expediency 
in practice. 

So it was held by the Circuit Court of Appeals, Eighth Cir- 


17 Am. B. R. 332; in re Jones, 4 Am. B. R. 563, but see 7 Am. B. R. 679. 

3 Carson e7 al. v. Chicago T. & T. Co. (supra). 

3This principle is theoretically equitable. Its application would seem to be 
inequitable only in the following instance : If all but one or two creditors of the 
bankrupt’s estate be preferred and prevented from filing claims, the few unpre- 
ferred creditors may be paid in full. This contingency was considered by the 
United States Supreme Court in Carson Pirie Scott against the Trust Company 
(493) and it was there declared tha such a state of facts could hardly arise in 
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cuit, in Peterson 7. Nash Bros., 7 Am. B. R. 181, that payment 
clearly within the strict definition of section 60a constitutin 
preferences need not be surrendered if the result be to increas 
the net indebtedness to the creditor and the value of the estate 
This decision is attempted to be supported on broad equitabl 
grounds. It is there said in effect that surrender under thes 
circumstances will produce results more to be lamented than 
disregard of the strict definitions of the sections 60a and 57g 
The same result was attempted by the Circuit Court of Appeal: 
Seventh Circuit, in McKey v. Lee, 5 Am. B. R. 267, by 

forced construction of section 60c. For the same reasons c 
greater equity and of public policy, other courts have used th 
same construction of this and other sections of the act, and th 
result, whatever it may be, is not what Congress intended. Fc 
instance, that a court of equity may fix a time limitation whe 
none exists, as held in re Beswick, 7 Am. B. R. 95, is undoub 
edly so, but where the learned referee assumes that no tim 
limitation exists under sections 60a and 57g and proceeds to fi 
a period of four months prior to the bankruptcy, beyond whic 
no preference received need be surrendered, he leans upon 
false hypothesis. The time limited is fixed irrevocably ar 
definitely — fixed by the period of the debtor’s insolvenc- 
whether it be one or four months, or even years, in section 6a 
itself, outside of which it is not necessary to go. 

6. Subdivision c of section 60 refers to section 60b and r: 
to section 60a. 

The other dictum referred to in the Carson, Pirie Scott ca 
is that stated directly above. There are many decisions ho] 
ing opposite views, but they are based upon the desire to relie 
the creditor from the so-called hardship of refunding his pr« 
erence before proving his claim, and are attempts to mitiga 
the rigors of the act rather than its reasonable constructio: 
The right to set-off given by section 60c applies to preference 
which are recoverable, and relates strictly to section 60b whi 


itself defines recoverable preferences, and to no other. IT 
1See also 7 Am. B. R. 186; 5 Am. B. R. 267 (note) ; 5 Am. B. R. 579,7 À 
B. R. 679. 
*In re Greth, 7 Am. B. R. 598. See 7 Am. B. R. 670 for summary of ant kr 
ities for and against this contention. 


PREFERENCES IN BANKRUPTCY. 143 


plan of the act in this respect is based upon consideration for 
the creditor who has received a preference with guilty knowl- 
edge, but with no intent to defraud, and is directly the result 
of a rule of law enunciated by the courts under the act of 1867, 
4. ¢., that the guiltily preferred cannot prove a claim after judg- 
ment has been taken against him by the trustee.’ The present 
act grants to one who has innocently received his preference, 
an option to retain his advantage and refuse to eat at the bank- 
Tuptcy table. It is with him merely a matter of monetary ad- 
Vantage. He can surrender his advantage, and will surrender 
it if he can make more money by so doing. Having surren- 
dered it, he may prove his claim. The situation of the guiltily 
Preferred creditor is different. He has no option, but must 
disgorge when shown to have had reasonable cause to believe 
in his debtor’s insolvency. If he elects to contest the matter — 
and judgment goes against him—e cannot then file a claim 
against the bankrupt’s estate.® With some justice it may be 
urged that even the receipt of a guilty preference must as a 
Matter of fact involve the question of reasonable cause, a diffi- 
Cultquestion to determine at best, and that a creditor hasthe right 
to have this question passed upon by a court of competent juris- 
diction before he surrenders an advantage that he may have the 
right to retain. It is rather a hard penalty to prevent him from 
filing his claim, after it is shown that he had reasonable cause 
to believe in the debtor’s insolvency, constituting his payment an 
avoidable preference, when in reality the question may have 
been a very close one. In consequence of this, and in pur- 
Stance of general equity and to compensate him for this penalty, 
€ act justly gives to him, and to him alone, a set-off denied a 
Creditor whose preference cannot be recovered by the trustee. 
The word ‘‘recoverable” as used in this section should 
Naturally have its usual meaning, and applies to property which 
May be recovered by the trustee from a creditor in an action 
©r proceeding at law, and the decisions seem to establish this 
28 the better rule.’ 


1Collier on Bankruptcy, 3d ed., p. 319. 

2This has also been held under the present act. See 7 Am. B. KR. 598. 

37 Am. B. R. 332 ; 4 An. B. KR. 202; 4 Am.!B. R. 773, etc. ; Carson Pirie Scot 
<£ al. v. The Trust Co. (supra). 
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4. A preference can be given only on a debt existing at the 
date of bankruptcy, and applies to the entire indebtedness exist— 
ing at that time. | 

Where the relationship of debtor and creditor has ceased by 
reason of full payment of the debt, and the debt has ceased te 
exist, the parties occupy for the time the position of total strang— 
ers. Should bankruptcy of the former debtor then occur, the 
former creditor would not appear in the schedules for the sim_ 
plest of reasons, that he is no longer a creditor. If after hi 
debt is paid in full, he extends further credit to the same debtor— 
the relationship of debtor and creditor again attaches and a news 
debt is created totally distinct from the former one. It is ot 
vious that if the bankruptcy of the debtor should then occumm 
the creditor would be named in the schedules for the amount c— 
the subsequent debt, and it is equally obvious that this subsem 
quent debt cannot have any possible connection with ti 
former one, and that payments made on account of the forms 
one are not preferences upon the latter. The two debts of thk— 
same creditor would be in precisely the same position as if the == 
were two creditors each with one debt. Such is the decision « 
the Circuit Court of Appeals, Second Circuit, in re Abraha : 
Steers Lumber Co., 7 Am. B. KR. 332. But in order that tI 
distinction may be recognized, the relationship must have a 1 
solutely ceased and if subsequent credit is extended before t Æ 
indebtedness is entirely cancelled, there is no separation irm 
two debts. The giving of a note, in the absence of a spec™ 
agreement, is not payment, so as to bring about such a resws ] 
On the other hand, so long as the continuous relation of debt&« 
and creditor exists there can be no arbitrary subdivision  « 
debts. All moneys owing by one debtor to a single credit: 
constitute a single debt no matter what the consideration the x 
for, whether money loaned or goods sold, and payment up< 
any portion is a preference as to the whole.’ 

As has been said above, in different jurisdictions, differe - 
constructions of the act breed different authorities, but tE- 
United States Supreme Court has pointed the way to all for 


17 Am. M. B. R. 332; see also 3 Am. B. R. 631; 3 Am. B. R. 634; 4 A2 
B. R. 540; but see in re Sigel Hillman Dry Goods Co., 7 Am. B. R. 351. 
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strict construction of sections 60a and 60c and 57g, and so con- 
strued there should be no room for great difference of opinion 
in regard to them, or diversity of result. The definitions are 
complete in themselves and their application simple, and pref- 
erences received during the insolvency of the debtor must be 
surrendered #2 lolo, or no claim may be allowed. Section 57g 
is unpopular, but the remedy lies in amendment, not in loose 
interpretation. Whether it is better policy in pursuit of an 
abstract, though certainly just and proper equity, so to state the 
law that the diligent and innocently preferred creditor must be 
placed upon an equal footing with his more unfortunate or less 
active brother creditor, is a matter of opinion and experience ; 
and is a matter for Congress and not for the judiciary to deter- 
mine. ; 

Close and unprejudiced study of the Bankruptcy Act of 
1898 and comparison between it and former like statutes leads 
to better opinions of its wisdom, and shows: That great care 
was exercised in drafting it; that there are few, if any, of its 
provisions underlying which cannot be seen some excellent equi- 
table or politic reason; and that upon the whole it is by far the 
most satisfactory law of the kind this country has ever known. 
In its provisions for equality among creditors it is most com- 
plete and far-reaching. Whether these provisions are to be 
changed by amendment will soon be known—a bill is before 
Congress now—but in the meantime it is not the province of 
courts of bankruptcy to lend their aid in evading the law as it 
stands. What Congress intended by sections 60a and 57¢ is 
manifestly plain, and the intention of Congress should prevail. 

WILLIAM WALKER. 


Editorials. 





In Memorium. 
James Bradley Thayer, Choate (Hon.). 


Died February 14, 1902. 


James William Cameron, Y2e7r, ’03. 


Died March 8, 1902. 


Joseph Waddeli Butts, Aersiaii, ’99. 
Died March 27, 1902. 


Clifford E. Bradley, 44 Cain, ’o3. 
Died April 14, 1802. 
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Petitions for Charters. 


The petition of the Brewer Club of Denver University Law 
School has been granted and two more petitions for chapter 
charters are before the Fraternity for action. The petitioners 
are the McCollum Law Club of the Dickinson College Law 
School, and the Malone Law Club of the Law Department of 
Vanderbilt University. They show it is becoming difficult to 
secure charters of Phi Delta Phi, for both are, in fact, supple- 
mental petitions. An earlier Dickinson law club petitioned 
unsuccessfully in 1892 and the Malone club petitioned unsuc- 
cessfully in 1900. 

The Dickinson Law School is located at Carlisle, Pa., near 
Harrisburg, and is a part of Dickinson College. It has a three- 
year course, was first opened in 1834, has about 125 students, 
eight professors in the faculty, and all of them recommend that 
the petition be granted. Among the other indorsers are the Gov- 
ernor and the Attorney-General of Pennsylvania, ex-Governor 
Pattison, the U. S. District judge, the president of the Penn- 
sylvania Bar Association, several prominent judges of the Penn- 
sylvania courts, members of Congress, eighteen alumni of vari- 
ous chapters, practicing principally in Harrisburg, etc. The 
petitioners, thirteen in number, appear to be an exceptionally 
fine set of men. 

The Vanderbilt University Law School is located at Nash- 
ville, Tenn., and is a part of Vanderbilt University. The law 
department was founded in 1875, its course is two years with 
prospect of an early change to three years, and there are six in 
the faculty. The petitioners, the Malone Law Club, seem de- 
termined to succeed. The club has kept its organization since 
1899, is arranging for a club house and presents a petition en- 
dorsed by all the law faculty, by all the local U. S. and Ten- 
nessee judges, and by Comstock, Story, Harlan, Waite, Marshall, 
Tiedeman, Minor, Booth, Daniels, and Choate chapters. These 
chapter endorsements especially show strong Fraternity support. 
The petitioners also appear to be an exceptionally fine set of 
men. The petition of 1900 failed by the narrowest of margins 
and the present one will undoubtedly be successful. 
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The Brier has always maintained that successful petitions 
should show three things: (1) university connection of the peti- 
tioners’ law school; (2) a three-year law course; (3) a year’s 
lease of club rooms. The second point only is subject to modi- 
fication, and the Council can be depended on to take care of 
the third. 

Another consideration is the chapter name to be given the 
petitioning club. Phi Delta Phi, so far as possible, must have its 
chapters named after persons of national or international legal 
prominence. The petitioning clubs have taken the names of 
estimable deans of their respective law schools. This shows 
the cordial relations obtaining between the clubs and the law 
faculty, but it may not always be wise to give a permanent 
chapter a name most properly used by a somewhat temporary 
petitioning Jaw club. However, this is a matter the Council 
has in mind and should not influence the chapters when consid- 
ering the petitions. 


Law School Statistics. 


Chapter thirty-six of the report of the Commissioner of 
Education gives statistics of the professional schools for 1899- 
1900 and contains interesting information about our law schools. 
The number of law schools, 96, is the same as in the report for 
1898-1899, and 47 have three-year courses. The number of 
students enrolled is 12,516; 642 more than the year before, 
2,166 held Bachelor degrees, 3,241 graduated in June, 1900, 
and there were 151 women students. The income of the 96 
schools was $487,293; the value of grounds and buildings was 
$1,498,000; $105,500 in benefactions were received during 
the year; 327,019 volumes were in the libraries, and there were 
580 professors and 424 instructors. 

In attendance, the schools ranked as follows: University of 
Michigan Law School, 878; New York Law School, 775; 
Harvard Law School, 616; New York University Law School, 
605 ; University of Minnesota Law School, 522; Boston Uni- 
versity Law School, 403 ; Columbia Law School, 380; Chicago 
College of Law, 359; University of Pennsylvania Law School, 
312; Columbian University Law School, 254; Georgetown 
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University Law School, 253; Iowa University Law School, 
252; Cornell Law School, 243; University of Maryland Law 
School, 235 ; University of Wisconsin Law School, 229; North- 
western University Law School, 209; Yale, 195, etc. In their 
libraries, Harvard has 54,000 volumes; Cornell, 28,460 ; 
Pennsylvania, 25,000; Michigan, 17,000; New York Univer- 
sity, 14,000; Yale, 12,000; Ohio State, 10,000; New York 
Law School, 9,000; Minnesota, 8,000, etc. In 1870 there 
were 28 schools with 1,653 students; in 1875, 43 with 2,677; 
in 1880, 48 with 3,134; in 1885, 49 with 2,744; in 1890, 54 
with 4,518, and in 1895, 72 with 8,950. Franklin M. Danaher, 
secretary of the New York board of examiners attributes the 
increased attendance to a general abandoning of office study in 
favor of the law school, and shows that the latter is much more 
effective than the former, 26 per cent. of office students failing 
at the bar examinations and only 13 per cent. of law school men. 

There are 10 law schools in Illinois, 8 in Tennessee, 7 in 
New York, 6 in District of Columbia, 5 in Ohio, 5 in Indiana, 
4 in Pennsylvania, 4 in Georgia, and 3 each in Maryland, Vir- 
ginia, North Carolina, Kentucky, Iowa, and Missouri. 

In the medical field there were 151 schools, 4,483 instruc- 
tors, 25,213 students, 5,219 graduates in June, 1900, and 2,477 
enrolled students held Bachelor degrees. The value of grounds 
and buildings was $12,462,497. The increase of students in 
1899 was 1,435, and there was an increase in all the pro- 
fessional students, except in theology, where an enrollment of 
8,009 is 252 less than in 1899. 

The report impresses one that the legal profession is over- 
crowding less rapidly than the medical; that in it college men 
are in greater proportion than in any other profession except in 
theology; that the value of grounds and buildings, $14,101,- 
214, for theology, $12,462,497 for medicine, and only $1,498,- 
ooo shows lack of attention to the needs of the law student; and 
that in many instances, too great a part of the income from the 
schools is used to support other departments of the universities. 


The Lawyer and His Profession. 


It is to be lamented that the tendency of the day is to com- 
mercialize, if I may coin that term, the noble science of the 
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law. In our great cities especially we find the practice of law 
largely degenerating into a sort of trade, where the influence 
of the almighty dollar appears to dominate the bar rather than 
the spirit of those lofty ideals which animated the great lawyers 
of past generations. We find, for example, men persistently 
violating our long-established canons by a reprehensible method 
of self-advertisement. 

Yet, perhaps it is in accord with the spirit of the day. In 
these times the keenness of competition is felt in every branch 
of trade, of commerce, and of intellectual labor. As the com- 
plexity of civilization increases, as its manifold forces are de- 
veloped further and further, the struggle for existence becomes 

more and more intense, and it goes on at the bar as well as in 
all the varied pursuits of life. Yet I am rejoiced to say, for 
the credit of our fraternity, that many of the old habits and 
tendencies which were once a reproach to the bar have disap- 
peared as completely as the Court of Exchequer and the an- 
cient order of Sergeants at Law. It may have been partially 
true fifty years ago, as Dickens, with that exaggerated em- 
phasis for which he is noted, has said, ‘‘that the one great 
principle of the English law was to make business for itself ” ; 
and upon that assertion he built up the formidable indictment 
against chancery and chancery practice which you will find in 
the pages of ‘‘ Bleak House.” But such an indictment would 
to-day be thrown out by any grand jury of the vicinage. The 
‘making of business” by the promotion of litigation, the mul- 
tiplication of papers and proceedings, the prosecution of frivo- 
lous appeals, belongs, if it belongs to any, to the very dregs of 
the profession, who bear the same relation to the bar which the 
cowardly deserter bears to the tried and faithful soldier. 

The popular idea about the lawyer is that his great, and, 
indeed, his principal function is in the trial of causes before 
courts and juries. It is true that this is an important branch of 
the profession ; that it affords the most conspicuous field for the 
exercise of the highest powers of the intellect—the acuteness, 
the mental grasp, the mastery of men, the clear and convincing 
eloquence which go to make up the great advocate; and not- 
withstanding the manifold changes in the prevailing methods of 
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thought and action which have caused many to believe that the 
days of the great speakers have passed away, and that the 
reign of King Orator has given place to the reign of King 
Editor, there are to-day advocates, whose names will readily 
occur to you, as persuasive as Sir James Scarlett, as powerful 
as Daniel Webster, and as eloquent as that elder Choate, of 
Massachusetts, whose tradition is already dimmed by the luster 
of our honored representative at the Court of St. James. Still, 
very often, one is tempted to say of some of these forensic dis- 
plays which so gladden the souls of the newspaper reporters 
what Sidney Bartlett, of Boston, said of one of Roscoe Conk- 
ling’s turgid and inflated speeches, paraphrasing the famous 
criticism on the charge of the Light Brigade at Balaklava, ‘It 
is magnificent, but it is not aw.” After all, the trial and test 
of the useful lawyer comes not so much in the glare of the forum 
as in the daily work of conference and counsel in the quiet of 
the consultation room. It is there that the puzzles of life are 
presented and studied and solved. It is there that the terms 
and provisions are settled of the contract which is to make or 
mar a fortune. It is there that are thought out the moves in 
the great game of chess, which mortals are always playing. It 
is there that the plans are devised, considered, and adopted upon 
which the battle is to be fought, the campaign conducted. The 
man of the court room may be—indeed, he is—the man of 
power and the man who draws to himself the attention, the ad- 
miration and the applause of the public; but the work which 
tells, the work which endures, is the work of the office, the 
library, and the study. 

I have no doubt that all of us at times have deplored the dispo- 
sition on the part of men generally to be humorous and sarcastic 
at the expense of members of what are called ‘‘the learned 
professions.” I have often thought seriously of this tendency 
to jest at the men who are the trusted advisers of their fellow- 
men with regard to their business, their health, and their religion. 
As the accomplished editor and author, whose loss we all lament, 
the late Irving Browne, remarked, in his ‘* Lawyers and Litera- 
ture”: “To call a clergyman a hypocrite, a physician a 
murderer, and a lawyer a liar has long been one of the favorite 
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amusements of a numerically considerable part of mankind.” 
You find the mechanic who cannot comprehend how a man can 
be of use unless he toils with his hands, the merchant who does 
not scruple to get the better of a customer in the barter and trade 
which make up his life, and the stockbroker who derives his 
princely revenues from a pursuit which some people perhaps 
rather harshly compare with one against which our police regu- 
lations are extremely rigorous, all disposed to fling their sneer 
against the man who they say will espouse any cause if he is paid 
to do it, and impoverishes his clients in his insatiate greed for 
what they term ‘‘ fat fees.” 

But these men, I have observed, are devotedly trustful to- 
ward their own particular legal advisers, just as they are towards 
the doctor who attends to their precious health and towards the 
minister who looks after the welfare of their immortal souls. 
So I am sure that it is a mistake for us to resent their witticisms 
upon us. We know that, in spite of the caustic comments of 
the lay brotherhood, they must have us, and they demonstrate 
our value by choosing for their rulers and their legislators the 
men of the law. I venture to say that, wherever you find the 
forces of civilization at their highest, wherever you find free- 
dom, sound government, true manhood triumphant, you will 
find the lawyers predominant. 

My brothers, in the every-day work which you and I have 
- to perform, it is the adapting of principles to the facts of our 
case which is the task we are compelled to execute. We come 
in contact with the events, the incidents, the complicated situa- 
tions of life. It is not what the theoretical rule is, but the fitting 
of that rule to our client’s case, which affords the principal 
problem for our solution. The multiform manifestations of the 
life of the times present to us the shifting surface upon which 
we must engrave our lines and our inscriptions. We cannot 
afford to rest with the knowledge which we have gained in the 
study, but we must add the experience which we acquire in the 
workshop. In the words of a great lawyer, ‘‘ Unless, like the 
pious and fanciful enthusiast in ‘Old Mortality,’ we occasion- 
ally deepen the letters of the inscription, they will soon be over- 
grown with moss and lichen, wear away by exposure, and leave 
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not a trace behind of what was designed to be engraved for a 
perpetual remembrance.” Haste and heedlessness will not bring 
fame or usefulness. One night in the blast furnace will make 
mountains of slag, but pearls grow and diamonds crystallize 
after long years—years which often seem slow and tedious, but 
which lead to the crowning glory of pure and perfected wisdom. 
What Lincoln called ‘‘ the mystic chords of memory,” stretch- 
ing back to the days of youth and of ambition, vibrate with 
Peculiar melody. I feel that it would be a glorious thing to 
begin over again the lawyer’s life in the light of the experience 
‘which has come to all of us who are of my own years. What 
<ould we not accomplish? How faithfully would we pay the 
«lebt we owe to our profession! We have realized that the law 
“as no “‘ lawless science,” no ‘‘ myriad of precedent,” no ‘‘ wil- 
derness of single instances,” but the perfection of reason, the 
Jast result of human wisdom, a structure built upon the broad 
foundations of principle. May we always be her worthy ex- 
ponents, and may we demonstrate to mankind that ‘‘ the seat of 
the law is the bosom of God; her voice the harmony of the 
world.”—#rom an address by Adrian A. Joline, Esq., of the 
New York bar, before the Maryland Bar Assoctation. | 


Another Deanshtp. 


In Vol. IV., No. 1, the BRIEF gave a list of those law 
schools, the deans of which were members of the Fraternity, 
showing that in eighteen of the thirty-two law schools in which 
the Order has its chapters the deans were members. Itis now 
our pleasure to change the eighteen to nineteen. Christopher G. 
Tiedeman, LL.D., Tiedeman (Hon.), the well-known text writer 
and formerly professor in the Missouri and the New York Uni- 
versity Law Schools has been chosen dean of the Buffalo Uni- 
versity Law School. Charles F. Bostwick Feld, (Hon.),of New 
York, who last year resigned his professorship in the New York 
University Law School, was approached by a committee from 
the Buffalo Law School in the matter and suggested Mr. 
Tiedeman. Mr. Bostwick and Mr. Tiedeman both went to Buf- 
falo, May 5 and spoke at a dinner tendered them by Daniels 
chapter, given at the ElJicott Club. This issue contains Mr. 
Tiedeman’s address at the Jaw school’s commencement exercises. 
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À propos to this, let us note that the Chicago University is 
starting its law school with an endowment of $800,000.  Presi- 
dent Harper, of Chicago University, offered the deanship with 
a reported salary of $15,000 to John H. Wigmore, Booth, dean 
of the Northwestern University Law School and professorships 
to three others of that faculty, among whom was Julian W. 
Mack, Booth. The trustees of the Northwestern University 
Law School increased its endowment $300,000. Dean Wig- 
more declined Dr. Harper’s offer, which was accepted by Pro- 
fessor Joseph H. Beale, of the Harvard Law School. 

Professor Henry W. Rogers, Kent, who a year or so ago 
resigned the presidency of the Northwestern University and 
took the place of the late Professor Edward J. Phelps, Wazte, 
in the Yale Law School, early in June declined the deanship of 
the Boston University Law School. 


B. Jones v. American Law Book Co. 


A case involving a question, of some interest to lawyers 
and law-writers recently made its appearance in the New York 
Supreme Court. More than ordinary prominence has been 
given the controversy on account of the names of certain dis- 
tinguished lawyers involved, and because of the strife and 
bitterness stirred up between two law publishing concerns, each 
of which claims to furnish the legal profession with ‘‘ all the law 
that’s fit to print,” to the exclusion of all other text-books and 
treatises. 

Up to the past year or so, and prior thereto for some score 
of years, the Edward Thompson Company of Northport, New 
York, had been sole publishers and purveyors to the legal pro- 
fession of the law in encyclopedic form. That is to say, they 
brought out, and are still bringing out the ‘American and English 
Encyclopedia of Law” and the ‘* Encyclopedia of Pleading and 
Practice,” aggregating some fifty volumes, and claimed to contain 
everything worth knowing in the legal domain. But this happy 
and profitable monopoly was not always to endure. One fine 
day a year or more ago, The American Law Book Compañy 
was announced, and soon there appeared in the encyclopedic 
field the ‘‘ Cyclopedia (note the omitted ez) of Law and Pro- 
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cedure,” warranted to do the same work and cover the same 
ground as the Edward Thompson Company’s éwo sets of books, 
and in 30 instead of the 50 volumes for which lawyers had been 
paying. Norwasthatall. The ‘‘ Cyclopedia” was to have on 
its editorial staff distinguished jurists and text writers from every 
part of the country, whose familiar names and reputations were 
to lend weight, dignity, and usefulness to its pages. Then 
with a flourish of trumpets, volume one of the ‘‘ Cyc.” made its 
bow before the footlights, and sure enough, in the first row of 
the chorus were discovered the familiar figures of Thompson, 
of corporation fame, Dillon, of ‘‘ Municipal Corporations,” 
Hoadly, the distinguished lawyer and ex-Governor, and a host | 
of others, writers and judges, celebrated only in less degree. 
But these gentleman were not all in their usual rôles. The 
name of Seymour D. Thompson stood at the head of a short 
sketch entitled ‘‘ Accord and Satisfaction,” which we never heard 
of his writing about before, and John F. Dillon’s name appeared at 
the forefront of ‘* Alteration of Instruments,” a subject which 
we have not heretofore associated in our minds with Judge Dil- 
lon—but no matter; the names were there. And inthe same 
Volume, scarcely discernible in the radiance shed by such tre- 
mendous stars, faintly glimmered the modest and unfamiliar name 
of one Basil Jones, as author of a little article on ambassadors, 
or something or other like that. 

But the name of B. Jones is no longer obscure or unfa- 
miliar, As plaintiff in the case already referred to, his name 
has become a household word wherever law encyclopedias or 
- Yclopædias (two very different articles, by the way) are read or 
subscribed for—and where, indeed, are they not. This same B. 
Jones wrote another article for the ‘ Cyclopedia” to be published 
M a later volume. Before the publication thereof he learned 
that the « Cyc.” people intended to print the article as ‘‘ edited ” 
by somebody else, a justice of the Supreme Court of one of 

€ Southern States, we believe, leaving off the name of the 
Said B. Jones entirely ; whereupon the said B. Jones filed a bill 
for an injunction to restrain the publication of the article over 
40 y other name than his. 
We don’t propose to go into the merits of this question fur- 
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ther than to say that we think a man should have the right: 
stand sponsor before the world for his intellectual offspring—th 
children of his brain. What we do propose to touch upon at 
certain features of the involuntary affidavits, taken before 

referee, of Mr. William Mack, secretary of the American La: 
Book Company, and editor-in-chief of the ‘‘ Cyc.,” and severi 
other staff officers of the same publication. From these it appeai 
that the articles which were published as ‘‘ edited by ” Messr: 
Thompson, Dillon, and Hoadly were not written by them at al 
but were written in the editorial rooms of the American La: 
Book Company, and were never seen by these several gentleme 
until the articles were printed or in proof. Now of course 

may be that the ‘‘ Cyc.” people can justify their consciences t 
themselves by saying, ‘‘ we did not represent that these article 
were actually written by the distinguished gentlemen whos 
names they bear; only that they were ‘ edtted’ by them.” Th 
honest common sense reply to this is that nine men in ten, see 
ing the name of a well-known legal author at the head of a la 
article, receive the impression that the article was written by suc 
person, and not merely revised or looked over or overlooked b 
him. But there is a more questionable feature yet about th 
matter. It seems from the affidavits that the ‘* Cyc.” people 
after sending an article in print, say to Mr. Thompson, felt n 
particular degree of responsibility for making the editori: 
changes suggested by this gentleman. W. A. Martin, th 
author of the article ‘‘ Accord and Satisfaction,” appearing a 
‘‘edited” by Seymour D. Thompson, testifies that some of th 
changes made by Mr. Thompson were allowed by the ‘‘ Cyc. 
people and some were not. Mr. Mack testified that some © 
Governor Hoadly’s alterations were not perpetuated because he 
Mack, did not consider the criticisms of any value, or did nc 
care to make the necessary changes in the spacing of the article 
then in print, entailed by these corrections. This, it seems t 
us, is not exactly fair treatment of Mr. Thompson and Goves 
nor Hoadly. Indeed, it might be called by a much harshe 
name; for as a result these gentlemen are made to set the stam 
of their approval on something which they have not, in all re 
spects, approved. It is not for the ‘‘ Cyc.” people to reject 
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criticism as of no value, and still employ the critic’s name for 
the purposes of ec/af or otherwise. Let us say, however, em- 
phatically, that we do not believe, for an instant, that any of 
the distinguished gentlemen whose names adorn the pages of 
the “Cyc.” would consciously lend themselves to any deception 
of the public or the profession, but let these gentlemen con- 
sider whether just the straightforward use is being made of their 
names, and whether the general impression of their connection 
with articles appearing over their names as ‘‘ edited by;” though 
itmay be correct, is true. 

Furthermore, while the BRIEr does not set itself up to be an 

authority on professional ethics, we believe that judges on the 
bench should be extremely chary of lending their names to law 
compilations which may be cited before them as authority. 
There is a good deal of text-book legislation, as it may be 
termed, to which the courts should not be a party. Not that 
Judges should not write books if they have the time, but they 
should not set the seal of their judicial name and approval on 
anything not actually theirs, and which they have not analyzed 
and threshed out from beginning to end. 

Nor do we think that the possessor of an honored name, ju- 
dicial, professional, or lego-literary, should allow its use to 
bolster up a legal article not good enough to stand on its own 
bottom. If a contribution to a cyclopedia, or encyclopedia 
either for that matter, is sound and scholarly and true, let the 
poor hack-writer, with a reputation to win, get the credit. If 
the treatise does not possess these characteristics, then for our 

Part we don’t want it at any price, no matter by whom labelled, 
fathered or sponsored. 


A New Medal. 


The Secretary has had a Phi Delta Phi medal designed and 
Submits it to the Fraternity for approval. A likeness of it is given 
low. So far, it has been struck off only in silver and copper, 
Which can be obtained from the Secretary at the very nominal rate 
of seventy-five and fifteen cents each. One’s name, chapter, and 
Year can be readily engraved just above the scales. The medal 
Will certainly be very popular, especially as a pocket piece. 
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The Fraternity: Its History and Membership.’ 


The Legal Fraternity of Phi Delta Phi was founded at the 
law department of University of Michigan in 1869, by John M. 
Howard of the law class of ’71. The first meeting was held 
November 22, 1869, and a committee was appointed to cor- 
respond with officers of the Eastern law schools. On December 
13, a constitution and ritual were adopted, and the chapter 
placed in working order. 

It was intended to establish chapters only in law schools 
of high standing, and to admit only undergraduate students as 
regular members. Honorary members were provided for, it 
being required that such members should belong to the legal 
profession, and be elected and initiated in the usual way. 
Persons who were members of general fraternities were en- 
couraged to join the new organization, as there is no conflict of 
allegiance. The chapters were to be named after distinguished 
jurists and statesmen. Extension into other law schools was 
provided for, but no attempt to establish a second chapter was 
made until 1875, when the Sharswood Club, a local law club 
of good standing in the University of Pennsylvania, was made 
a chapter under the name of the Sharswood chapter. The 
members, however, returned their charter shortly afterward, for 
the alleged reason that the prescribed initiation ceremony was 
unworthy of the dignity of men seriously engaged in profes- 
sional study. 

In 1878 Booth chapter was placed in the Union College 
of Law at Chicago (now the Law School of Northwestern Uni- 


1 [The statements in “American College Fraternities,” by Wm. R. Bairfl, 
‘Story, ’82, have been freely used in this sketch, and brought down to date by 
the Secretary.—Ep.] 
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versity), and in 1878 Benjamin chapter was established in the 
law department of the Illinois Wesleyan University. In 1881 
Story chapter was established at the Columbia Law School. 
At this time it was felt that several changes were needed in the 
government of the. organization, and a convention was called, 
which met at Ann Arbor, March, 1882. At this convention the 
parent chapter surrendered its authority. The use of the ritual 
was made permissive, and not mandatory. The authority of the 
Fraternity was vested in a Council of three members. The 
badge was changed, and the organic law was remodeled upon 
purely constitutional principles. From that time the prosperity 
of the Fraternity has been unabated, and chapters have been 
¢stablished at the principal law schools, and with present mem- 
bership as follows : 

1869, Kent, Law Department University of Michigan, Ann 
Arbor, Mich., 516; 1878, Benjamin, Law Department Illinois 
Wesleyan University, Bloomington, Ill., (inactive, 1888), 80; 
1880, Booth, Northwestern University Law School, Chicago, 
Ill. 348 ; 1881, Story, Law School of Columbia University, New 
York City, 394; 1882, Cooley, St. Louis Law School, Wash- 
ington University, St. Louis, 251; 1883, Pomeroy, Hastings 
College of the Law, University of California, San Francisco, 
Cal., 182; 1884, Marshall, Law School of Columbian Univer- 
sity, Washington, D. C., 240; 1884, ay, Albany Law School, 
Union University, Albany, N. Y., 164; 1885, Webster, Boston 
Law School, Boston University, Boston, Mass., 339; 1886, 
FTamilton, Cincinnati Law School, University of Cincinnati, 
Cincinnati, Ohio, 266; 1886, Gibson, Department of Law Uni- 
versity of Pa., Philadelphia, 93; 1887, Choate, Harvard Law 
School, Cambridge, Mass., 209; 1887, Wazte, Yale Law 
School, New Haven, Conn., 259; 1887, Field, Law Department 
New York University, New York City, 234; 1888, Conkling, 

aw Department Cornell University, Ithaca, N. Y., 212; 
1890, Tiedeman, Law Department University of Missouri, 
“Olumbia, Mo., 208; 1890, Minor, Law Department Univer- 
Sity of Virginia, Charlottesville, Va., 224; 1891, Dillon, Law 

Department University of Minnesota, Minneapolis, Minn., 173; 
1891, Daniels, Law Department University of Buffalo, Buffalo, 
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N. Y., 109; 1891, Chase, Law Department University of Ore- 
gon, Portland, Ore., 109; 1891, Harlan, College of Law, Uni- 
versity of Wisconsin, Madison, Wis., 234; 1893, Swan, Law 
Department Ohio State University, Columbus, Ohio, 168 ; 1893, 
McClain, Law Department University of Iowa, Iowa City, Iowa, 
198 ; 1895, Lincoln, Law Department University of Nebraska, 
Lincoln, Neb., 130; 1896, Osgoode, Law School of Upper 
Canada, Toronto, Ontario, 44; 1896, Fuller, Chicago-Kent 
College of Law, Chicago, IIl., 109; 1897, Miller, Law Depart 
ment Stanford University, Palo Alto, Cal., 100; 1897, Green, 
Law Department University of Kansas, Lawrence, Kas., 128; 
1899, Comstock, College of Law, Syracuse University, Syrar 
cuse, N. Y., 92; 1899, Dwight, New York Law School, New 
York City, N. Y., 79; 1900, Foster, College of Law, Indiana 
University, Bloomington, Ind., 66; 1901, Ranney, College of 
Law, Western Reserve University, Cleveland, Ohio, 27; 1901, 
Langdell, College of Law, University of Illinois, Champaign, 
Ill., 30; 1902, Brewer, Law Department University of Denver, 
Denver, Colo., 25: Active chapters 33, inactive 1, total mem- 
bership 6,061. . 

It is the settled policy of the Fraternity not to antagonize 
the existing social or literary societies in the law schools in 
which it enters. It takes members from all of the college frater- 
nities, and the majority of its chapters have been formed by 
their aid. It never attempts to rival any existing law club or 
society, but draws members from them all. The character of 
the membership is very high, and its members are fast taking 
prominent places in public life. 

The government of the Fraternity is through the conven—— 
tions and a Council, acting during the time between its sessions 
Conventions have been held at Ann Arbor, 1882; New York, 
1889 ; Chicago, 1893, 1895, 1897 ; Washington, 1898; and Annsss 
Arbor, 1899. | 

The exercises of the chapters vary. Each chapter, at the= 
time of its establishment, is recommended to frame such æ-- 
schedule of work as will supplement the regular course of in— 
struction in its law school. 

After graduation, the members form a widespread exchange 
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for the interchange of business and information. This feature 
is facilitated by the catalogue of the Fraternity, of which six 
editions have been published; viz., in 1881, 1883, 1886, 1889, 
1892, and 1898. The last edition will compare favorably with 
the best catalogue work of the undergraduate fraternities. An 
addenda to the catalogue, which will include members from 
1898 to 1902, is about to be issued by the Secretary. During 
1887-88 a periodical called the BRIEF was issued by Wm. R. 
Baird, then the Secretary of Council, but it was suspended 
after the publication of one volume. In 1899 the BRIEF was 
revived through the efforts of Charles H. Topping and given 
its present character. A small song book was published in 
1896, and a larger one in 1901. The motto, the grip, and the 
passwords are not communicated to outsiders; otherwise the 
entire organization is open. 

The badge of the society from its foundation until 1882, was 
a shield-shaped lozenge, ending in a sharp point at the top, and 
with a rounded curve at the bottom. In the center was a field 
upon which was displayed five crosses ; above this were the letters 
66 ® 4 ®,” with a star in each corner. The badge then adopted, 
and now in use, is a monogram. The fraternity colors are wine 

color and pearl blue. The flower is the Jacqueminot rose. 

| During the past ten years the order has undoubtedly enjoyed 
a more rapid growth than that of any other fraternity during an 
equal period, due in great part to the sensing and emphasizing 
of the legal and practical side of the organization and the 
general abandoning of those fraternal activities which may be 
termed ‘‘ hot air.” The chapters in the law schools are empha- 
sizing reviews of class work, quizzes, moot courts, and legal 
discussions and addresses, and the alumni, as they commence 
practice, are beginning the organizing of alumnus chapters and 
clubs whose activities are largely those of junior bar associations. 
Such clubs already exist in New York, Chicago, Washington, 
San Francisco, St. Louis, Kansas City, etc., and more are 
expected to organize soon in several of the other large cities. 
The chapters have always had the cordial support of the local 
law faculties, the majority of whom are members and who 
usually take an active interest in the work of the chapters. 


The Periscope. 


DELAY IN THE ADMINISTRATION OF Law.—Lawyers of the large 
cities, especially those of New York and Chicago, have for some time 
been considering ways and means of getting cases tried without the 
unreasonable delay that now obtains. In New York city, where it 
takes two years to get a case tried after issue is joined, where it often 
takes six years to get a decision from the Court of Appeals, and where 
the trial calendars are falling behind at the rate of about a thousand 
cases a year, the Association of the Bar and the local press have given 
it much attention. The New York Phi Delta Phi Club, atits meet- 
ing of March roth, devoted an evening to the matter, the principal 
speaker being Franklin Pierce, Esq., who made some very telling 
points, emphasizing that the delays were due principally, not to the 
persisting volume of business nor organization of the New York 
courts, but to the dilatory practices of the ligitating attorneys, the 
laxity of the judges in enforcing the court trial rules, and to the jury 
system. 

Mr. Pierce stated that the Association of the Bar, which is the 
name of the city bar association had appointed a committee of its most 
distinguished members, which reported by a printed pamphlet of 
many pages recommending that the jurisdiction of the City Court of 
the City of New York be extended to include negligence cases with- 
out limit as to the amount of recovery, instead of the present limited 
recovery, thus relieving the calendar of the Supreme Court from such 
cases, and that the change be made by legislative enactment, forgetting 
that the state constitution expressly prescribes that such change can 
be made only by an amendment to the constitution. 

A summary of his remarks, that the delay in the administration of 
the law can be largely removed, without any legislation, by the action 
of the judges and of lawyers, is as follows: 

1. The court should submit all actions of law to the jury, unless 
both counsel request a verdict directed, take the verdict of the jury, 
‘and then set aside the verdict of the jury if it is against the weight of 
evidence. This would result in a verdict for the defendant in many 
cases where a non-suit is granted, and in cases where the jury rightfully 
find a verdict and the presiding judge sets the same aside as being 
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against the weight of evidence, if the appellate court does not concur, 

‘the verdict will be restored and therefore a new trial avoided. Such 
action would obviate a large percentage of second trials, which are 
generally cases very vigorously contested and which now occupy a 
good deal of the time of the court and the jury. 

2. The bar is largely responsible for the delays in the administra- 
tion of the law. Courtesy among attorneys requires extensions of 
time for answers and amended answers, and the time in getting ready 
to try the case is:thus lengthened. Attorneys for either the plaintiff or 
the defendant are often seeking unnecessary delay, which results 
in bringing witnesses again and again to court; delay which takes up 
the time of the court in calling the calendars. In the Second De- 
Partment of the New York Supreme Court, where such delays are not 
Olerated the judges are able to despatch business with great rapidity, 
‘Nd they are little behind in the trial of their cases. The lawyer by 
©nstitution and training is a delayer. Public interests require that 
OQurts should not tolerate unnecessary delay on his part. 

3. The passage of hundreds and thousands, almost, of unnecessary 
‘ws on the part of our legislature is a most prolific source of litiga- 
On, and if public attention and opinion could be centered upon the 
‘gislature in such a manner as to deter it from the passage of laws 
Efecting special interests, it would do very much to free the calendars 
‘om cases. No lawyer knows what the law is, and never will know 
"hat the law is, so long as legislatures change it so often. Too much 
tigation is the direct result of unnecessary changes in the law. 

4. The disagreements of the jury result in much delay in the ad- 
\inistration of the law. There never was so absurd a provision as 
at of the constitution’s requiring the unanimous verdict of twelve men 
pon a question of fact. You cannot get twelve men together who 
rill honestly concur on hardly any question of fact. You surely 
ould not get twelve judges who would concur upon any question of 
uw or fact, and many of the cases upon appeal are reversed or affirmed 
y a court standing three to two in the Appellate Division, and by a 
ourt standing four to three in the Court of Appeals. It is just as 
easonable to require an unanimous agreement upon the law as an 
inmanimous agreement upon the facts. The provision requiring the 
inanimous verdict of a jury in a common-law action is a provision in 
he interests of great corporations against whom hundreds of cases are 
wrought. Itis a provision in the interests of injustice. It is a provi- 
ton which tends very much to lead men into the temptation of at- 
empting to tamper with jurymen, and it is a provision absolutely 
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against public morals, public policy, and the fair administration of 
the law. If men want to do away with the delays of law let the first 
step beto change this absurd provision handed down through centuries 
from half-barbarian ancestors. 

5. Let the members of the legal profession be especially anxious 
to let judges who do despatch business and who do perform their duties 
faithfully, know that their action is appreciated; and let them have the 
courage and manliness and love of the public welfare to condemn 
equally the action of judges who do not perform their public duties, 
who do allow cases to be dragged out to undue length, and who do 
permit lawyers to conduct their cases in such a way as to bring scandal 
upon the courts. | 


WILLs—INCORPORATION BY REFERENCE. — Stewart Chaplin, 
Story, ‘82, author of several well-known tests on real property and on 
wills, has an excellent article in the Columbia Law Review, March, — 
1902, on this subject, dealing especially with New York law relating 
to the incorporation of extrinsic papers into wills by virtue of a testa- 
mentary reference thereto. It first sets forth the common-law doctrine 
still generally in force, that in order to effect such incorporation: (1) 
The extrinsic paper must be clearly designated in the will, and referred 
to as then existing; (2) it must, upon probate, be shown to have been 
in fact in existence when the will was executed, and must be identified 
as the one referred to in the will; these conditions being fulfilled ay 
paper may be incorporated. It then reviews the several New York 
cases dealing with the subject, and in an attempt to discover just what 
the New York rule now is, classifies the decisions as follows: (1) The 
earlier cases, down to and including Brown v. Clark, 77 N. Y. 369, 
and Caulfield v. Sullivan, 85 N. Y. 153, holding that the general rule 
still exists in full force in New York; (2) cases illustrated by Booth 
v. The Baptist Church, 126 N. Y. 215, holding, or stating, that an 
‘*unattested” paper of ‘‘a testamentary character” cannot be incor- 
porated by reference; (3) cases like Matter of O’Neil, 91 N. Y. 516, 
and Cook v. White, 43 App. Div.; 167 N. Y. 588, suggesting that 
this exclusion of earlier unattested testamentary instruments has some 
relation to the statutory requirement that a will must be subscribed at 
its end; and (4) cases like Matter of Andrews, 43 App. Div. 394, 
162 N. Y. 1, which appear to disclaim the validity of any such rea- 
soning, thus leaving as the test of the right to incorporate by reference 
the fact that the earlier testamentary instrument was or was not orig- 
inally ‘‘attested” or executed as required by the statute of wills. 
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These cases, it is said, however, cannot be harmonized by assuming 
that the old rule is wholly abrogated except as to earlier instruments 
once duly executed like wills and then for some reason rendered inva- 
lid until revived by reference in a later will, for in Caulfield v. Sulli- 
van, supra, an earlier will was held duly incorporated in a later though 
the due execution of the earlier had not been proved, and in Cook . 
White, suZra, the same result was reached even though the testator, 
when he executed the earlier will, was mentally incompetent. The 
writer concludes that the only apparent test remaining, is the very il- 
logical and unsatisfactory one that an earlier instrument can be incor- 
porated in a will, if it Jooks as if it had been duly executed like a will, 
and otherwise not. It would appear from this article that the law of 
the subject, in New York, is in a confused condition. 


CoLumBiA Law SCHOOL AND CHANCELLOR .KENT.— Professor 
Francis M. Burdick, Story, of the Columbia University Law School, 
treats of this subject in his article ‘‘ Legal Instruction at Columbia,” 
Columbia University Quarterly, Vol. IV., No. 2. 

King’s College was the first institution in America to have a pro- 
fessorship in law, founding it in 1773 with John Vardill as professor. 
After the Revolution the college was reorganized, named Columbia, 
and the trustees, among whom were John Jay and Alexander Ham- 
ilton, voted in 1784 to establish a law school with the professorship, 
_viz., ‘‘of the Law of Nature and Nations, of the Roman Civil Law, 
and of Municipal Law,” but as no funds were available the pro- 
fessorship was not filled until 1793 when James Kent, M.A., was ap- 
pointed with an annual salary of £200, and with perquisites supposed 
to be about equal in amount. 

Mr. Kent in preparation for his lectures read the English reports 
and digests, and Bynkershoeck, Quintilian, and Cicero. His open- 
ing lecture was delivered Nov. 17, 1774, followed by 25 others, and 
he noted on the fly-leaf his own copy of the first lecture that he was 
honored throughout the course by the attendance of seven students. 
His second course began in 1795, consisted of 31 lectures, were read 
in his office, and he had two students besides his clerk. The follow- 
ing year no students presented themselves and he resigned; in 1798 
he was appointed judge of the Supreme Court. The law professor- 
ship then lapsed until 1823 when Mr. Kent, retiring from the bench 
because of his age, again accepted the position, but abandoned it 
in 1826 to complete his ‘‘ Commentaries ” which had its groundings in 
his lectures. The law professorship was practically vacant until 1858 
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when Theodore W. Dwight was called from Hamilton College and 
given charge of a separate law department, and founded the school. 
The article gives cuts of three of the buildings in which the school 
has been located, viz.: the New York Historical Society Building, 
2d Av. and rith St., 1859; the Colonnade Building, 37 Lafayette PI., 
opposite the Astor Library, 1859-1873; and the building at the cor- 
ner of Lafayette Place and Great Jones St., 1873-1883. 


A Day IN THE UNITED STATES SUPREME CourT.'— The court 
sits in the Capitol building, in the semicircular hall formerly occu- 
pied by the Senate. The room is richly furnished in dark colors, with 
a row of beautiful marble columns just back of the bench. The 
chiselled features of former chief justices look down from the walls. 

Just outside the main entrance to the courtroom sits an elegant and 
colossal employee of the court, who holds a silken cord attached to 
the handle of the spring door. As one approaches, this industrious 
public servant pulls the cord, the door opens, and the visitor 1s signalled 
to enter by a gracious wave of the hand. The robing room is across 
the main corridor of the Capitol from the courtroom proper, and the 
judges in making their entrance cross this highway. 

The court meets atnoon. A few minutes before twelve two em- 
ployees of the court fasten ropes across the corridor from door to door. 
Promptly on the stroke of the hour the doors are opened. The mar- 
shal of the court walks from the retiring room over to the robing 
room, and solemnly shaking hands with the chief justice, turns and 
slowly recrosses the corridor, followed by the justices in strict order of 
precedence. Every one uncovers until the procession has filed past. 
Within the courtroom the young pages in knickerbockers and low- 
quartered shoes have been adjusting the chairs of the judges. A 
tap from the clerk’s desk announces the court and everyone in the 
room rises. The marshal takes his stand on one side of the rear door, 
and the court crier proclaims, ‘* The Honorable Chief Justice and As- 
sociate Justices of the United States.” The judges file slowly down 
behind the row of columns at the rear of their seats, pass between 
them at their center, and take their positions. For a moment they 
stand thus facing the bar. ‘The chief justice looks up with an un- 
smiling face and bows. It is the signal for the seating of the court, 
and the audience follow their example, while the subdued voice of the 
crier is heard in the classic ‘* Oyez! Oyez!” 


1A paper read by Frederick Harper, Esq., of the Lynchburg (Va.) bar, 
before the Absque Hoc Club, of Lynchburg.— Va. Law Register, August, Igor. 
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The Supreme Court of the United States has been called the 
highest judicial tribunal in the world. It looks its character. ‘It has 
no army, it has no navy and it has no purse; it has no patronage, it 
has no officers, except its clerks and marshals; . . . yet, without any 
of these forces at its command, and with nothing to sustain it except 
its traditional authority and the national deference which its decisions 

command, it curbs the actions of Presidents, annuls laws of Congress 
and of state legislatures, sets limits to the powers of the federal gov- 
trnment and to the rights of sovereign states, overturns the decisions 
of state supreme courts, issues its writs to the highest executive offi- 
cers of the nation and of the states.” It does all these things and has 
Ven been known to set the oft-times wise example for lesser courts of 
cha nging its august mind. 

There is something in the appearance of the court which inspires 
T©Spect and reverence and confidence. Individually they look like 
&® eat and good men. Collectively they are impressive and imposing. 

he ordinary stature of the chief justice is made to appear quite 
Amninutive when flanked by the tremendous proportions of Mr. Jus- 
Nice Harlan, Kent, on his right and Mr. Justice Gray on his left. 

Mr. Justice Harlan is not only the best judicial looking of the 

Members of the court, but is, perhaps, the strongest in legal ability. 

e is one of the best-known of the judges, and his familiar figure is 
Often seen tramping the streets of Washington in the most democratic 
fashion, his silk hat having given place to the more comfortable, soft 
felt, which he learned to wear in his home state, Kentucky. 

On Mr. Justice Harlan’s right sits Mr. Justice Brewer, Green, 
who was born in Smyrna, Asia Minor. His uncle, Stephen J. Field, 
was, before his retirement, his associate on the Supreme bench. Mr. 
Justice Brewer’s bald head and little side locks of curly hair add to 
the geniality of his appearance and manner, and one may be always 
sure of a pleasant bow and a courtly smile in response to a salutation. 
On Mr. Justice Brewer’s right sits Mr. Justice Shiras, whose aristo- 
cratic side-whiskers and cleanly shaven chin give him an appearance 
of firmness and decision. He is a Pennsylvanian. 

Mr. Justice Horace Gray, who sits on the left of the chief jus- 
tice, has had the most distinctively judicial career of any member of 

the court. He is, asindeed all the justices are, a college graduate, and 
isan alumnus of the Harvard Law School. He served for seven years 
as court reporter for the Supreme Court of Massachusetts and was 
then made a member of that court, of which he afterwards became 
chief justice. He was appointed from this position to the United 
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States Supreme Court in 1881, and is the oldest member in point of 
service except Mr. Justice Harlan, and is therefore entitled to sit on 
the chief justice’s left hand. 

On his left sits Mr. Justice Brown, Kent, also of Massachusetts. 
His strong, sharply chiselled features have a singularly benign aspect 
which his kindly disposition warrants him in wearing, for he is per- 
haps the most popular member of the court socially. 

On Mr. Justice Brown’s left sits the only ‘‘ Old Confed.” on the 
Supreme Bench. It is Mr. Justice White, of Louisiana, who served 
on the Supreme Court of that state, and afterwards represented her 
in the Senate, which position he occupied when elevated to the Su- 
preme Court of the United States. On the end of the line sits the 
junior member of the court, Mr. Justice McKenna, of California, 
who has served but three years in his new position. He was ap- 
pointed by President McKinley, Swan, while a member of his cabi- 
net, holding the honorable portfolio of the Department of Justice. 

Naturally the most interesting figure is that of Chief Justice Ful- 
ler, Choate. His flowing gray mustache and luxuriant gray hair, 
which he wears becomingly long, gives his pale, clear-cut face a dis- 
tinguished look. He is of quiet demeanor, easy-moving, sits deep in 
his cushioned chair, and only his bright blue eyes seem clearly alive to 
what is taking place. One would hardly suppose, to look at him, that 
he is an orator of the regular fourth-of-July type. But he is an elo- 
quent and impassioned speaker as well as a clear-headed, able judge. 

The court having convened, the chief justice leans forward_on the 
desk and quietly inquires if there are any candidates for admission to 
the bar. The Solicitor of the United States rises, and presents Mr. 
Blank to the court. Mr. Blank qualifies in the usual way, except that 
he must pay the clerk the unusual fee of fifteen dollars for the privilege. 

‘6 Are there any motions this morning, gentlemen,” asks the chief 
justice, and after a moment’s pause there rises a tall, stalwart old 
gentlemen, whose beard is patriarchal in its length and luxuriance. 
On his head he wears a black skull cap to provide the comfort which 
his scanty locks fail to furnish. 

‘If the court please,” he says in an easy, assured voice which 
marks him for an old practitioner, ‘* I wish to present a motion to dis- 
miss in No. 622. The motion is founded on the lack of jurisdic- 
tion.” He hands up his written motion, only a few pages in length, 
bows and takes his hat and coat and departs. It is the Hon. George 
F. Edmunds, an ex-Senator and one of the greatest legal lights of the 
country. And for the simple motion he made in the manner described, 
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he charged and received from a county in Missouri the handsome fee 
of ten thousand dollars. 

At half past two o’clock the court rises and retires for half an hour 
for lunch. There is not so much ceremony attached to their with- 
drawal and return from this brief recess, though the order of prece- 
dence in all movements is strictly observed, and great care is exercised 
that their passage across the corridor shall be uninterrupted. 

At 4.30 the court adjourns for the day, retires to the robing room 
and doffs its robes of office, and a few moments afterwards the jus- 
tices may be seen in groups of twos and threes walking down Penn- 
sylvania Avenue, looking the great men they are, even off the bench. 

The order of precedence is followed by the justices of the Supreme 
Court in even the smallest details of their official life. They pass 
through doors, enter cars, depart from rooms, strictly as they take 
their seats in the court room; and even in the conference room, which 
is on a lower floor, there is a row of brackets to receive the judicial 
hats and coats, still in the strict order of precedence, and one justice 
would no more think of hanging his hat upon the bracket of another 
justice than he would think of taking his seat in court. | 

On Saturdays the justices informally descend by the private ele- 
vator provided for their sole use to the lower floor, enter the confer- 
ence room and seat themselves at the conference table. It is in this 
room that the judges discuss and consult about the cases to be de- 
cided, study models and diagrams, reargue among themselves the 
points which have been presented above, and finally ballot on the 
result. The junior justice votes first as to what disposition he thinks 
should be made of a case, and the ballots follow in reverse order, until 
the chief justice casts the last vote. 


SHOULD A CoLLEGE DEGREE BE REQUIRED FOR ADMISSION TO 
Law ScHoozs?—The registrar of the University of Pennsylvania 
Law School gives some interesting figures on this subject concerning 
the work of students at that school. He takes the total number of 
students in the school and separates them into six divisions: (1) Those 
who entered the school on college diplomas from, Harvard, Yale, 
Princeton, and Pennsylvania; (2) those who graduated from the Central 
High School of Philadelphia; (3) all college graduates; (4) all men 
who had spent some time at college, but failed to graduate; (5) all 
graduates of public high schools; (6) all others, in which he includes 
all those who were obliged to take the college entrance examinations, 
mostly private preparatory-school men. According to his records, 43 
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per cent. of the 365 students in the department last year were college 
graduates; 18 per cent., non-graduate college men; 28 per cent., high 
school graduates; and 10 per cent. for all others. In these, 115 insti- 
tutions were represented, of which 58 were colleges or universities. 

The marking of examination papers at Pennsylvania is on a 
scale of 100; go to 100 being marked D (distinguished) ; 65 to 89, P 
(passed); 64 and below, C (conditioned). The general average 
made by the students in the entire department was 75.05, of which 18 
per cent. represent D; 66 per cent., P; and 14 per cent., C. Only 
the college graduates and the non-graduate college men, as classes, 
attained the general average of the department. 

The college graduates are nearly two points ahead of the non- 
graduates, more than five points above the public high school gradu- 
ates, and almost seven points ahead of those who entered by examina- 
tion and who are designated ‘‘all others.” 

The sixty-nine college graduates coming from Yale, Harvard, 
Princeton, and Pennsylvania made the general average of 80.30, almost 
three points above the general average of ‘‘all college graduates,” in 
which they were included; the Central High School graduates of 
Philadelphia made a general average of 76.75, more than two points 
above the average made by the class in which they were included. 

The following is the general average made by the six classes: 
Graduates from Harvard, Yale, Princeton, and Pennsylvania, 80.30; 
graduates from the Central High School of Philadelphia, 77.65; all 
college graduates, 77.41; non-graduate college men, 75.66; all high 
school graduates, 74.30; all others, 70.60. 

These figures indicate that graduates of the best colleges have a 
slight advantage over all others; that men coming from public high 
schools having the same standard as that of the Central High School 
of Philadelphia are as well fitted to cope with legal studies as the aver- 
age college graduate, and even better than the men who have taken 
only a year or two at college. 

The percentage of men who passed all examinations without a 
condition is greatest with the college graduates, who passed 59 per— 
cent.; the high school graduates came next with 53 per cent. fol— 
lowed by the non-graduate college men and all others with 50 per— 
cent. and 47 per cent., respectively. Seventy-two per cent. of the mem 
coming from the four named colleges passed without a condition; and 
65 per cent. of the graduates of the Central High School of Phila— 
del phia. 

The percentage of men who passed with conditions is lowest with 
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the college graduates, where it is 13, and it gradually increases until 

it reaches the all others and public high school graduates, where it 

is 25 per cent. and 26 per cent., respectively. The percentage of men 

dropped on account of three or more conditions also demonstrates the 

advantage college men have over others, only 9 and 7 per cent., respec- 

tively, having been dropped from among the college graduates and 

ROnr-graduates, as compared with 13 per cent. and 20 per cent., 

Tespectively, from the public high school graduates and all others.— 
Le, Lawyer. 


R&AL PROPERTY EJECTMENT DISTINGUISHED FROM DISPOSSESS 

OCEEDINGS; MEANING OF ‘‘ REENTER” IN LEASE.— Judge Irving 

- Vann, Comstock, of the New York Court of Appeals in Michaels 

a ~ Fishel (January 14, 1902), wrote the opinion in which the mean- 

I yg of reënter, used in a lease, was for the first time passed on by 
at court. 

The lease in question provided in default of any of the covenants, 
ae should be lawful for the lessor ‘‘ into and upon the said premises 
= md every part thereof to reënter and remove all persons therefrom, 
% nd the same to have again.” Another clause provided that in the 
vent of such reëntry, the lessor might at his option relet the prem- 
À æes as agent of the lessee, and hold the lessee for any deficiency. 

There was default in the payment of rent, and instead of bring- 
À ng ejectment the landlord instituted summary proceedings dispos- 
™"®: essing the tenant. After the expiration of the term, the lessee sued 
oo recover a deposit given to secure the rent of the last month of the 
@Werm. The lessor counter-claimed the deficiency arising from the sub- 

æsequent reletting as agent of the tenant at a reduced rental, judgment 
being for the plaintiff. 

The court of appeals affirms this judgment and reenter is given its 
“@echnical meaning as at common law, 2. e., the reassuming of posses- 
sion by an action of ejectment, and the lessor by summary proceed- 
angs had terminated the lease and all rights terminated with it unless 

«xception had been made in the lease itself. The lease had reserved 
a right to recover a subsequent deficiency if the lessor should reénter, 
but not if he should dispossess. The decision is in line with the 
lower court’s and general text statements and quiets the fear that the 
<ourt might decide that such strict technicality was out of harmony 
with present New York law. M. I. Sr. J. 


CorPORATIONS.—INVALIDITY OF MORTGAGE WHEN IT EXCEEDS 
THAT ALLOWED DOMESTIC CORPORATION BY STATE LAw.—Wil- 
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liams v. Gaylord, 102 Fed. 372, has finally reached decision in the 
S. Supreme Court, and is affirmed. The case deserves the careful : 
tention of corporation lawyers whenever seeking to obtain special z 
vantages, especially that of bonding the corporate property in full, 
incorporating in a state other than where the business and realty of t 
corporation is located. 

The California constitution provides that no foreign corporati 
shall do businss in the state on more favorable terms than a domes 
corporation and the California corporation law provides that mini 
. corporations can mortgage part only of their property. With its mir 
in California, the company incorporated in West Virginia and mo 
gaged to the full amount of its property. The bondholders seeki 
to foreclose, the unsecured creditors opposed, and the California cou 
held the mortgage invalid. The lower federal courts sustained t 
California decision, holding that a state has control of the prope: 
within its boundaries; can properly prescribe the terms on which 
foreign corporation can come in to do business; and that the constn 
tion of a state statute by a state court is binding.on the federal cour 
The same position will undoubtedly be taken by the courts of thc 
states having statutes limiting the amount of corporate mortgag 
Pennsylvania already has several decisions closely in point. 


Lorp RusseLL’s RULES ror His Son.—The rules which Lord Ri 
sell wrote down for the guidance of his son, a younger member of t 
bar, were recently printed in the London Globe and are as follows: 

1. Begin each day’s work with a memo. of what is to be done, 
order of urgency. 

2. Do one thing only at a time. 

3. In any business interviews, note in your diary or in your entr 
the substance of what takes place; for corroboration in any futa 
difficulty. 

4. Arrange any case, whether for brief or for your own juc 
ment, in the order of time. 

5. Be scrupulously exact down to the smallest item in mon 
matters, &c., in your account of them. 

6. Be careful to keep your papers in neat and orderly fashion. 

7. There is no need to confess ignorance to a client, but never ! 
above asking for advice from those who are competent to give it i 
any matter of doubt, and never affect to understand when you do nt 
understand thoroughly. 

8. Get to the bottom of any affair intrusted to you, even th 
simplest, and do each piece of work as if you were a tradesman tum 


THE PERISCOPE. 173 


ing out a best sample of his manufacture by which he wishes to be 
judged. | 

9. Do not be content with being merely an expert master of form 
and detail, but strive to be a lawyer. 

10. Always be straightforward and sincere. 


NEGOTIABLE INSTRUMENTS.—Conflict of Laws—Jan. 13, 1902, 
the New York Court of Appeals decided the case of the Union 
National Bank of Chicago 2. Elizabeth J. Chapman, 169 N. Y. 
538, that is notable for the summary of the cases in point and the 
court's statement of the rules governing negotiable instruments. Suit 
was brought on a promissory note signed by Elizabeth J. Chapman 
and others, in Alabama, in the following form: 


“$5,000. Tuscumbia, Alabama, May 1, 1894. Six months after 
date, we promise to pay to the order of E. P. Reynolds, Jr., five 
thousand and no rooth dollars, value received, with interest at 8 per 
cent. per annum from date, payable at Union National Bank, Chicago, 
Îlinois. Chapman, Reynolds & Co. W.P. Chapman. Elizabeth 
J. Chapman. Ella Howard. C. W. Howard.” 


The trial court found as facts that Elizabeth J. Chapman was 
the wife of William P. Chapman. She signed the note at the request 
of her husband as surety for the firm, and that, while it was the 
intention of the firm that the note should be negotiated and discounted 
in the state of Illinois, she did not know of such intention except from 
what appeared on the face of the note; that she signed the note for the 
purpose of raising money for the firm, to enable it to continue its 
work upon the government contract in Alabama, and after the note 
Was executed it was delivered to Reynolds, the payee therein named, 
who took it to the plaintiff's bank in Chicago, Ill., indorsed it and 
delivered it to the bank for the purpose of securing loans already made 
to the firm, and for the purpose of procuring additional loans. 

The code of Alabama, section 2349, provides that a wife cannot 

surety for a husband. [Illinois has no such provision; the contract 
Was perfectly valid there, and so the direct question before the New 
York Court was whether to apply Alabama or Illinois law, and it 
decided that Alabama law controlled. David B. Hill appeared for 
the successful appellant and Judge Vann, Comstock, in interpreting 
the facts, wrote an unanswerable dissenting opinion. The court states 
the deciding rules to be these: (1) All matters bearing upon the 
*xecution, the interpretation, and the validity of contracts, including 
the capacity of the parties to contract thereto, are determined by the 
law of the place where the contract is made. (2) All matters con- 
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nected with its performance, including presentation, notice, demand, 
etc., are regulated by the law of the place where the contract is to 
be performed. (3) All matters respecting the remedy to be pursued, 
including the bringing of suits and the service of process, depend 
upon the law of the place where the action is brought. 


WILLs oF Lewis Morris, WILLIAM McKINLEY, AND Some Im- 
PORTANT WILL CLausEs.—Simplicity in wills has kept pace with 
simplicity in other branches of the law. One’s last will and testament 
no longer contains an explanative statement of the views of this life 
and the hereafter. The lawyer at present, when drawing a will, is 
generally bothered only with the perpetuities and the trust clauses. 

While in the New York County surrogate office, a few days ago, 
we happened on the will of Lewis Morris, dated Nov. 19, 1760, 
and recorded in 23 of wills, page 447. It is a good example of the 
old-time will and, among other things, discloses why his son, Gou- 
verneur Morris, was not a Yale graduate. Parts of it are as follows: 


In the name of God, Amen: I, Lewis Morris, of Morrisania, 
considering the many Evil consequences of Dying Intestate and that 
the Disposition of an Estate by Will is one of the most Important 
Acts of a mans life, I have therefore thought proper to take advan- 
tage of the Season of Health and Serenity of mind, which by Gods 
favor I now enjoy . . . 4 The stock of negroes, cattle, Horses, 
Hogs, Sheep. . ., I bequeath to my said wife during her life and 
the increase of the said stock of Negroes, Cattle, Horses, Hogs and 
Sheep . . . to enable her to bring up and Educate those Child- 
ren I have and may have by her. 14... . Differences arising in 
Familys are always attended with the worst Consequences therefore, 
it is my desire that all my children use their best Endeavour to Culti- 
vate a good understanding with each other that they be dutyfull to their 
mother which (although she is a Mother-in-Law to some of them) 
has done them equal justice; but if they should be so unhappy as to 
differ with each other let them as soon as possible reconcile them- 
selves, for Family Quarrels Destroys Familys as certainly as Civil 
War overturns a Government. My actions have been so inconsid-. . 
erable inthe World that the most durable monument will but perpetu- 
ate my folly. While it lasts, my desire is that nothing be mentioned 
about me not so much as a single line in a News Paper to tell the 
World I am Dead. That I have lived to very little purpose my 
children will remember with concern when they see the small pittance 
I have left them for children Judge of the Wisdom, Goodness and 
affections of their Parents by the largeness of the bequests coming to 
them but what I have left them is honestly acquired, which gives me 
a satisfaction that Il] got thousands cannot bestow. 

It is my desire that my son Gouverneur Morris, may have the 
best Education that is to be had in England or America but my 
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Express Will and Directions are that he be never sent for that purpose 
to the Colony of Connecticut least he should imbibe in his youth that 
Low Craft and cunning so Incident to the People of that Country 
which is so interwoven in their constitutions that all their art cannot 
disguise it from the World, though many of them under the sanctifyed 
Garb of Religion have Endeavoured to Impose themselves on the 
World as honest men. 


The will of the late William McKinley, Swan, is not a good ex- 
ample of the modern will. It was kindly furnished the BrizF by M. 
E. Aungst, probate judge of Canton, Ohio, and is as follows: 


I publish the following as my latest will and testament, hereby re- 
voking all former wills: | 
To my beloved wife, Ida S. McKinley, I bequeath all of my real 
estate, wherever situated, and the income of any personal property of 
which I may be possessed at death, during her natural life. I make 
the following charge upon all my property, both real and personal : 
To pay my mother during her life $1,000 a year, and at her death 
said sum to be paid to my sister, Helen McKinley. If the income 
from property be insufficient to keep my wife in great comfort and pay 
the annuity above provided, then I direct that such of my property be 
sold so as to make a sum adequate for both purposes. Whatever 
property remains at the death of my wife, I give to my brother and 
‘sisters, share and share alike. My chief concern is that my wife from” 
my estate shall have all she requires for her comfort and pleasure, 
and that my mother shall be provided with whatever money she re- 
quires to make her old age comfortable and happy. 
Witness my hand and seal this 22d day of October, 1897, to my 
last will and testament, made at the City of Washington, District of 
Columbia. WiLziAM McKINLEy. 


The foregoing will was witnessed by us this 22d day of October, 
1897, at the request of the testator, and his name signed thereto in our 
presence, and our signatures hereto in his presence. 


The will is not what would be expected from a lawyer and the 
nation’s chief executive. The attestation clause is rather novel, as is 
also the degueathing of real estate. The sentiments expressed are 
very fine, but in many states the intentions of the testator would fail. 

Charles F. Bostwick, Feld, in a class in his recent statutory pro- 
cedure course at the New York University Law School, gave out the 
following very practical will clauses: 


Power to Retain Property in the Same Form.—1 hereby author- 
ize and empower my executors and trustees or the survivor or sur- 
vivors, successor or successors, or the one, or those, thereof, as shall 
qualify and shall be executor and trustee or executors and trustees for 
the time being of this my last will and testament, if, in his or their 
discretion, it shall seem expedient to retain any of my property in the 
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same form of investment in which it may be at the time of my death, 
any law to the contrary notwithstanding. 

Power to Invest in Securities. —And I hereby declare and it is 
my will that he, she or they shall not be restricted to the investments 
provided by law in which executors or trustees may invest, but shall 
have full power and authority to invest in any securities, stocks, bonds, 
or other investments which in his or their judgment are safe, and for 
the best interest of my estate, and that all such property, whether in 
the original or the converted state, shall be subject to the powers, pro- 
visions, regulations, and trusts herein contained. 

Æxecutors Not to Give Bonds.—It is my will and I hereby direct 
that my executors and trustees herein named shall not or either of 
them be required to give any bond or security whatsoever, any law to 
the contrary notwithstanding. 

Power of Sale.—I hereby. nominate, constitute and appoint my 

to be executrix and trustee, and my——————to be 
executors and trustees of this my last will and testament hereby author- 
izing and empowering them or the survivor or survivors, successor or 
successors or the one, or those thereof as shall qualify, and shall be 
executor and trustee or executors and trustees for the time being of this 
my last will and testament,' if in his, her or their discretion it shall 
seem expedient, to sell either at public or private sale and at such times 
and in such manner and upon such terms and conditions as he, she or 
they may deem most advantageous and for the best interest of my es- 
tate, the whole or any part of the real estate of which I may die seized 
or possessed or any interest therein and to execute and deliver any and 
all conveyances, deeds or other instruments that may be necessary or 
proper to transfer said property or to carry out the intention of this 
provisicn. 

Power to Mortgage and Lease.—And I further give and grant 
unto him, her or them full power and authority to mortgage or lease 
any and all of my real estate or any interest therein on any terms and 
in any manner as he, she or they, in their discretion, shall deem for 
the best interests of my estate, and I authorize and empower him, her 
or them to execute and deliver good and sufficient instruments there- 
for and to carry out the intention of this provision. 

Rest, Restdue, and Remainder.—All the rest, residue and re- 
mainder of the property and estate, as well real as personal and 
wheresoever situate, which at the time of my death shall belong to 
me, or be subject to my disposal by will I give, devise and bequeath 
unto my son William Waldorf Astor, absolutely and in fee simple, to 
him and his heirs and assigns forever, according to the nature of the 
property. 

This last clause is from the will of John Jacob Astor, and many 
millions passed under its provisions. 

1[For brevity and also to avoid possible error it is better to omit this in 


the several clauses and insert a separate clause expressly giving the powers to 
the acting executor or trustee.—ED. | 
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NEW YORK CITY PHI DELTA PHI CLUB. 


February Meeting.—Henry Wollman, Xent, Hon. Julius Mayer, 
Judge of the New York court of Special Sessions, and Judge Dele- 
hanty, of the City Court of the City of New York, were the speakers 
at the February meeting of the club, held on the evening of the roth. 

Mr. Wollman read a carefully prepared paper on the trust prob- 
lem, a summary of which will be published in the Periscope, advo- 
cating publicity as a remedy of the problem. 

Judge Mayer outlined the history and work of the New York 
City criminal court of Special Sessions, which was most instructive to 
the club, whose members are practically all in civil practice. He 
said the court hears 7,000 criminal cases a year, that its judges 
decide both the law and the facts, and showed the influence of the 
court in economic questions, for before it come the questions of food 
adulterations, violation of the sanitary laws, fraudulent practicing of 
medicine, etc. The most interesting part of his address was his 
statement of the New York probationary law and its workings, which 
he praised highly. The law provides for three probationary officers, 
to whom those offenders the court thinks specially reformable and 
who might be made permanently criminal if committed to the prison 
or reformatory, report at stated times. The result is a saving of 
many persons who become useful to society and the state is saved the 
cost of maintaining them in confinement. Justice Mayer advocates 
extending the law and making the positions salaried. 

Judge Delehanty took as his subject the crowded condition of the 
court calendars, advocating enlarging the powers of the City Court, 
giving it the same bill of costs as the Supreme Court, and cutting off 
any extra allowance to counsel who bring an action in the Supreme 
Court when the action could also have been brought in the City Court. 

March Meeting.—This was held on the evening of the 5th; delay 
in the administration of law in New York was the topic of the even- 
ing’s discussion. The principal speakers and guests were Franklin 
Pierce, Esq., of the New York bar, and Judge Seabury, of the City 
Court of the City of New York. President Terry presided and in his 
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introductory remarks, to illustrate the relations between bench and bar 
told of the lawyer who, on being fined fifty dollars for contempt of 
court because of disrespectful language, paid one hundred dollars and 
told the clerk to take the extra fifty as he had expressed only about 
half of what he wished to say. 

Judge Seabury discussed the crowded conditions of the city’s court 
calendars, showing the disposal in the Supreme Court of New York 
County of seven to ten thousand cases, and that the calender was fall- 
ing behind fully one thousand cases annually. He agreed with the 
report of the committee of the New York bar association that the 
remedy lay in increasing the jurisdiction of the City Court, especially 
in negligence cases, having more City Court judges, haying the 
same bill of costs in the City Court as in the Supreme Court, and 
allowing counsel no extra allowance if suit was brought in the 
Supreme Court, when it could also have been brought in the City 
Court. A summary of the address of Mr. Pierce is given in the Peri- 
scope of this number of the BRIEr. 

April Meeting.—This was held at the Hotel Marlborough on the 
evening of the 14th, President Terry presiding. The guests and 
speakers were Hon. John W. Goff, Recorder of the City and County of 
New York and Justice of the Court of General Sessions; Hon. Eugene 
A. Philbin, ex-District Attorney of New York County; and Frank 
Moss, Esq., who was police commissioner with Theodore Roosevelt, 
Story, 82, and attorney of the Society for the Prevention of Crime, com- 
monly known as the Parkhurst Society. Some fifty members attended 
and Mr. Philbin spoke of work of the district attorney’s office dur- 
ing his administration, and attacked the attitude of Wm. Travers 
Jerome, the present district attorney, on the excise question in the city: 
Mr. Jerome advocates open saloons during certain hours on Sunday 
and says that if the existing law that provides for their being closed 
on Sunday is enforced, the present reform administration in New 
York will be defeated at the next election and remain out of power 
for a generation, for the saloon element in the city controls 250,000 
thousand voters, the balance of power in the city elections. 

Mr. Philbin traversed generally Mr. Jerome’s position, contend- 
ing that a law on the statute books should be enforced; that the 
saloons be closed on Sundays; that the 250,000 saloon voters were 
Tammany affiliants, did not control the elections, and would vote for 
Tammany in the future as in the past, no matter what policy the re- 
form administration adopted. Mr. Moss in a short address insisted 
that the excise question was minor and temporary and would soon be 
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forgotten and that the real political issue in the city was the suppres- 
sion of police blackmail. 
Judge Goff’s was the legal address of the evening. He spoke 
most instructively and at great length, his remarks in part being a de- 
fense of the criminal judge who is reversed on appeal, and in part the 
attitude of the state toward the criminal; the former suggested his 
own reversals in the Molinaux and the Kennedy cases, and the latter, 
the charge that he half prosecutes those tried before him. 
He pointed out that the criminal judge has no advocate to support 
him, as has the civil judge, where the opposing counsel review the 
authorities and the law most fully for him; that the assistant state’s 
attorney who tries a case is seldom the one who prepares the law, and 
very seldom indeed prepares the appeals; and that often the appeal is 
prepared by a new state’s attorney, of a different political party, who 
may consequently not feel the need of conviction so strongly as his 
predecessor, citing a well-known instance where the counsel for the 
prisoner used his full two hours in argument and the state’s attorney 
merely sent his brief up by a messenger. He showed further that the 
Proportion of reversals in civil cases is fully as large as in criminal 
cases, but that this is overlooked by the public because of the wide 
notice given the criminal cases by the press; that in the United States 
in 1901 there were practically one hundred arrests for homicide to one 
conviction, and that the judge who does his duty and who sees that the 
Criminal is guilty should at times risk a reversal in order to do justice, 
emphasizing strongly that the state has no appeal from the judge’s rul- 
ings, and that a judge could consequently always avoid reversal if he so 
chose. Concerning the attitude of the state toward the criminal he in- 
sisted that there had been a steady change from the time of Jeffries, who 
Grmied his hangman and scaffold with him and when the one charged 
ha: practically to prove himself innocent, to the present time when 

© Criminal is hedged about with judge-made presumptions that the 
state must overcome, and where, in New York for instance, his case is 
S!ven trials before the police magistrate for commitment, before the 
OTOner, before the grand jury, on the indictment, before the petit 
Jury, and on appeal. 

May Meeting.—For the May meeting, which was held Saturday 
Vening, the 17th, instead of the usual programme with speeches, dis- 
“USsions, etc., the members of the club sat down to a quiet social 
dinner where acquaintances could be made and where the plans for 

club’s work in the fall were discussed. President Terry presided, 
Ccretary Andrews being absent. The attendance was not as large 
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as usual but those present had a very enjoyable time and expressed 
their cordial approval of the evening’s pleasures, and the wish that one, 
if not two, similar meetings be held during the next season. The 
Story men seemed to be located at one end of the table, the Field 
men at the other, with chiefly Waite and Conkling men between. 
The critical condition of Conkling chapter was considered and its 
alumni present stated that the chapter would be on its feet in the fall. 
The new Phi Delta Phi medal was much admired and several members 
ordered them. It was announced that Henry W. Jessup, /7ze/d, was 
organizing a luncheon club, as a branch of the regular organization, 
so that the members who felt so disposed could meet at noon time. 
The next meeting of the club will be on the evening of the second 
Monday in September. | 


WASHINGTON PHI DELTA PHI CLUB. 


The foundation stone of the Marshall memorial was laid in the 
presence of a delegation from Marshall chapter and of the Washing- 
ton Phi Delta Phi Club on Memorial Day at the ruins of the house in 
which Marshall was born. « John Marshall was born September 24, 
1755, in Germantown, now Midland, Farquier County, Virginia. 
All that is left of his birthplace is a small heap of bricks, the 
remnant of the chimney of the old house. The memorial stone will 
stand exactly on the site of the old chimney, on the top of a little hill 
rising about 200 yards east of the Licking Run bridge of the Southern 
railway. 

The ceremonies were very simple. An iron box containing 
records, the autograph signatures of the delegates, a copy of the 
Washington Post of May 30, 1903, and other documents was placed 
in a compartment specially cut in the foundation bed of cement. 
Each delegate in turn then placed a bit of mortar on the foundation 
bed, and the stone was laid. Fritz v. Briesen, Feld, ’97, and Mar- 
shall, ’o2, made a short address, followed by a few words by Hon. 
M. M. Green, a member of the Virginia House of Delegates, and the 
husband of a niece of John Marshall. 

The memorial will be completed in a month or two, and it is the 
plan of Marshall chapter and of the Phi Delta Phi Club to unveil it on 
September 24, 1902. FRITZ v. BRIESEN. 

WASHINGTON, D. C., June 3, 1902. 

HARLAN—WISCONSIN UNIVERSITY LAW SCHOOL. 


Since our last letter we have initiated the following men: Chaun- 
cey Austin, ’02, Kappa Sigma; A. V. Smith, ’03, Theta Delta Chi; 
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Robert M. Davis, ’04, Delta Upsilon; Victor E. Rogers, ’03, Delta 
Tau Delta; Tore Teigen, ’03. The chapter now numbers twenty- 
six active members, and is in a fine financial condition. 

Of our members, Henry Graass on April 16th was one of the team 
from Wisconsin which met the University of Iowa in debate in Iowa 
City, while Joseph Koffend was one of the team which debated the 
University of Minnesota in Madison, May 2. Wisconsin was success- 
ful in the Wisconsin-Minnesota debate. Bro. Janes of Dillon chapter 
of the University of Minnesota accompanied the Minnesota team. 

John Main, ’oo, and Frank Lucas, ’o1, have formed a law partner- 
ship in Madison and the best wishes of the chapter are with them. 
William Beye has been again elected to the tennis team. 

Joseph Koffend has been chosen one of the orators for com- 
mencement the coming June. There are only two senior law stu- 
dents chosen each year, and when we remember that in rgor, 
Arthur Fairchild and that in 1900 Theodore Brazeau received a simi- 
lar honor, we consider ourselves well represented. 

At a meeting two weeks ago, Prof. Maynard Daggy, of the ora- 
torical department of the University, read a very interesting paper 
entitled ‘‘ Some Eloquent Lawyers.” Since our last letter Prof. A. A. 
Bruce, Prof. Burr W. Jones, Dean Bryant, and Prof. Reinsch have all 
addressed us. We have also given two very enjoyable parties this year, 
one in January and the last one in April. Our annual banquet will 
take place in about two weeks. We hope to have present several of 
our alumni throughout the state. 

Robert M. Davis was recently honored by an election to Phi 
Beta Kappa. Bro. Burnham has recovered from a severe and pro- 
longed attack of appendicitis and is again at work in the law school. 

The outlook for a house for Harlan chapter next year is very 
bright. We have an option on a residence only a block from the 
university and it will be fine thing for Harlan chapter if we are able 
to obtain the house. Bro. Bradley has been working very hard to 
make the venture a success. J. K., JR. 

MaADISON, WIS., May 9, 1902. 


KENT—LAW DEPARTMENT UNIVERSITY OF MICHIGAN. 


With the close of the academic year of 1901-02, Kent chapter 
concludes one of the most prosperous years of its existence. Since our 
last letter we have initiated Professor R. E. Bunker, Michigan, ’72, 
who was appointed this year professor in bills and notes and surety- 
ship and in addition the following under-classmen: E. H. Decker, 
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704, Sigma Alpha Epsilon, Battle Creek, Mich.; Frank Rain, ’o4, 
A.B., Beta Theta Pi, Fairbury, Neb.; and Geo. M. Barnard, ’03, 
Newcastle, Ohio. | | 

Our graduating class this year is unusually large and consists of 
the following men with their prospective locations: I. A. Campbell, 
B.L., Seattle, Wash.; B. S. Cromer, Kansas City, Mo.; E. R. 
Young, Los Angeles, Cal.; W. B. Foster, A.B., Phi Delta Theta, 
Sault Ste. Marie, Mich.; Hugh White, Ph.B., Sigma Alpha Epsilon, 
Detroit, Mich.; W. H. Faust, Buffalo, N. Y.; A. Lindsay, Honolulu, 
H. I.; T. L. Robinson, A.B., Zeta Psi, Cleveland, O.; W. D. Wil- 
kin, Cleveland, O.; F. J. Eaton, Marshall chapter, Oshkosh, Wis. ; 
and F. J. Sullivan, Fuller chapter, Chicago, fil. 

Bruce C. Shorts, post-graduate, who was elected captain of next 
year’s football team, has been obliged to resign his position and also 
give up his college work on account of sickness which nearly proved 
fatal, but from which, we are happy to say, he is now rapidly recover- 
ing. He expects to locate at his former home, Mt. Pleasant, Mich. 
Hugh White, captain of last year’s team, has been engaged as coach of 
the Washington University team, St. Louis, for the coming season. 
These men, together with W. B. Foster, who has won a number of 
the track team’events in the past year, have kept the chapter at the top 
among local fraternities during the past athletic season. 

At our last election the following officers were chosen for the en- 
suing year: consul, T. M. Kirby; pro-consul, W. A. Eversman; 
scriptor, D. M. Scotten; tribune, E. A. DeMeules; gladiator, Howard 
W. Streeter; historian, E. H. Decker. 

We had the pleasure, a few weeks ago, of listening to a most in- 
teresting and instructive address by Professor E. D. Jones, of the 
newly established department of commercial geography, who spoke, 
at our invitation, on ‘t Commercial Development and Its Influence on 
the Legal Profession.” He advanced the opinion that the recent 
movements in the industrial world will necessitate a greater specializa- 
tion on the part of the successful lawyer and that the field of the gen- 
eral practitioner, except in rural districts, is being constantly invaded 
and narrowed. | 

Financially, our chapter is in the best of condition, owing to the 
able management of Treasurer Campbell, and we will have a surplus 
at the end of the year, which will be devoted to permanent improve- 
ments and to the preparation of a chapter letter. In this letter we 
will give a list of our alumni with their present addresses, so far as 
they can be obtained, and we hope thereby to bring ourselves into 
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closer touch with our former members and to enable them to keep 
better track of one another as they are separated by the diverging cur- 
rents of active life. We believe that the small cost of this letter will 
be very well invested and would recommend a like course to the other 
chapters.! E. H. DECKER. 

ANN ARBOR, MICH., May 12, 1902. 

WAITE—YALE LAW SCHCOL. 

Waite is about to close what has been a remarkably successful 
year. Since my last letter was written, we have added to our chapter 
roll G. N. Whittlesey, W. J. Downs, T. J. Egan, John Green, C. 
A. Greene, F. R. Moulton, P. E. Mead, H. C. Bangs, and L. J. 
Durbin, making a total of thirty-seven members in the active chapter. 

In other respects we have not been wholly unsuccessful. J. L. 
Gilson is one of the editors of the ‘‘ Shingle” (the law school’s pub- 
lication), and has received much and well-merited praise for the 
beautiful volume which has been brought out, among the contributors 
to which were C. A. Greene, Eliot Watrous, Judge W. K. Town- 
send (Hon.), G. KR. Jones, Professor H. W. Rogers (Kent), C. T. 
Lark, H. B. Teller, and Thomas Thatcher, Esq. (Hon.), whose 
masterly address, ‘‘ Yale and its Relation to Law, ” delivered on the 
occasion of the bi-centennial is given fully. G. D. Graves was a 
member of the Yale team in the Yale-Harvard debate. S. W. Ed- 
wards is the chairman, F. Carter is business manager, and C. B. 
Waterman assistant business manager of the ‘* Yale Law Journal” for 
the coming year, and G. D. Graves, G. N. Whittlesey, W. J. 
Downs, and H. C. Bangs are associate editors. 

In university athletics the chapter is also represented. Kunzig i 18 
captain and Weymouth and Waterman members of the university 
crew; Weymouth, Kunzig, and DeSaulles were members of the foot- 
ball eleven; Patton and DeSaulles, on the university nine; Spraker 
and Moulton, prominent members of the track team; and Lockwood 
and Weymouth were on the successful basket-ball team. 

An earnest movement is on foot to secure permanent quarters, and 
it is proposed to lease a house next year as a starting point. The 
meetings are well attended and the prospects for next year are very 
favorable. H. R. THOMPSON. 

NEw HAVEN, CONN., May 26, 1902. 

1[An exceptionally strong letter was issued on June 2 and sent to the 
other chapters, to the Council, and to all the chapter’s alumni. It gave the 
special university and law school news, the work and condition of the chapter, 
2 roll of its active members, those in the faculty, and a full list of the alumni. 


One of its aims, which we hope will be successful, was to develop sufficient 
alumnus support to acquire the old Cooley home as a chapter house.— Ed.] 
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Judge William K. Townsend (Hon.) has been changed from the 
U. S. Circuit bench in Connecticut to that court in New York City, 
taking the place of Judge Shipman. 


MILLER—LAW DEPARTMENT STANFORD UNIVERSITY. 


RE 
No meeting was held in March because of the death of James 
W. Cameron. He became a member in January, and had only been 
with us at one regular meeting. The chapter sent flowers and 
adopted resolutions of condolence which were sent his family with 
our sympathy. He was one of -the brightest men in his class and an 
orator of ability. We miss him as a student, and as a friend. 
PALO ALTO, COL., May 15. H. C. J. 
ae 


SWAN—OHIO STATE UNIVERSITY LAW SCHOOL. 


Swan chapter has recently held its semi-annual initiation and 
banquet at the Neil House, initiating William R. Pruner, ’02; Harry 
D. Ammon, ’03; Gilbert H. Stewart, ’03 ; Francis H. Game, ’04; and 
Professor Alonzo H. Tuttle, who graduated from Ann Arbor in ’96 
and at present fills the history chair in the university. All the 
active members and several alumni were present. Pruner passed 
the Ohio bar examination in December and six of our seniors are 
working for the June examinations. Harry Ammon’s home is in 
Dayton, where several of our alumnus members live. Gilbert Stewart 
is a son of Judge Gilbert H. Stewart, for many years one of the Ohio 
Circuit Court judges, and Game isa cousin of Reed H. Game, ’96, 
who has always been one of our staunchest alumni in Columbus. 

By courtesy of the Steel Trust, the long-delayed structural iron for 
the new law building has finally put in an appearance, and work has 
progressed so rapidly that the building will surely be ready by Septem- 
ber, when the law college reopens. The new building will be named 
Page Hall, in honor of the late Henry F. Page, who left a large 
amount of property to the university and whose will was so cleverly 
drawn as to circumvent the carefully worded Ohio statutes against 
devises to charitable institutions, in spite of various efforts to set it aside. 

Meanwhile, the local political pot is boiling. E. B. Kinkead, 
Swan, professor of pleading and practice in the law school, has 
entered his name as a candidate for the nomination for probate judge 
of Franklin County on the Republican ticket, but since the contest is 
three-cornered we regret that the result cannot be forecast at this 
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date with certainty. Among the alumni, Amos, Carlin, and Jones 
of last year’s graduating class are practicing in Columbus. F. N. 
Sinks, ’97, private secretary to Governor Geo. K. Nash, Swan, is 
piloting the ship of state in the absence of the chief executive. 
Harry N. King is chief clerk in the office of the Commissioner of 
Railroads and Telegraphs, and Robert H. Jaffrey, ’98, is assistant 
manager and purchasing agent of the Jeffrey Manufacturing Com- 
pany. K. E. B. 
CoLUMBUS, OHIO, May 27, I902. 


BOOTH—LAW DEPARTMENT NORTHWESTERN UNIVERSITY. 


Since our last letter Booth has pledged the following ’o4 men: 
Campbell, of Mich.; Mills and Kohlsaat, of Chicago, and Weis and 
Keeley, of Northwestern. The chapter numbers twenty-five, and 
we lose nine by graduation. Matthew Mills, A.B., Yale, ’oo, has 
been elected president of ’03. Anderson, Davis, Dickinson, Free- 
man, Hay, and Thomson recently passed the Illinois state bar examin- 
ation. 

The faculty has been strengthened by the following: Prof. Louis 

M. Greeley, Harvard, ’80; Prof. William Meade Fletcher, Univ. of 
Va.,’90; Prof. Levi H. Fuller, Ia. State, ’92; and Asst. Prof. J. 
H. S. Lee, Harvard, ’96, Northwestern, ’98. 

In September, 1902, the school will be removed to the North- 
Western University Building on the southeast corner of Dearborn and 
Lake Streets. The property was acquired by the university at a cost 
°f $500,000 and will be remodeled at a cost of $150,000. 

The board of trustees have enlarged the faculty and increased the 
library, $10,000 having been appropriated for an immediate increase 
IR books. 

The annual banquet of the law school alumnus association will 
take place Thursday, June 12, at the University Club. Frank O. 

wden, Booth, is president. Commencement exercises will take 

Place on June 19, at the Auditorium. 
Prof. Harvey B. Hurd, Æ0on., who has been connected with the 
Fa culty of the Northwestern University Law for more than forty years, 
tired at the close of this school year to an emeritus professorship, 
“and a banquet was given in his honor, May 23d, at the University 
lub, Chicago, by the students and alumni of the school. The students 
Presented him with a loving cup, C. M. Clay Buntain, ’o2, making 
the presentation address. C. M. CLAY BUNTAIN. 
Caicaco, May 20, 1902. 
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DILLON—LAW SCHOOL UNIVERSITY OF MINNESOTA. 


Dillon is enjoying its most prosperous year. Its members are 
active and earnest in their aspiration to become efficient lawyers. 
The chapter numbers twenty-eight, fourteen of whom were initiated 
this year. They are John C. Knox, ’02, A.B., Phi Beta Kappa; 
Frank McNulty, ‘o2; Lester J. Fitch, ’02, Delta Upsilon, Phi Beta 
Kappa; Paul E. Von Kuster, ’02; Edward Freeman, ’03, Delta Kappa 
Epsilon; Joseph E. Austin, 03; Harvey S. Clapp, ’o4, Phi Kappa 
Psi; Arthur French, ‘04, Psi Upsilon; Hans B. Haroldson, ’o4, Delta 
Tau Delta; Robert T. Barnard, ’04, Chi Psi; Carroll Dawley, ’o4, 
Phi Kappa Psi; E. Clark Evans, ’04, Phi Kappa Psi; Frank Reed, 
’04, Alpha Delta Phi, and Alex. T. James, ’04, Alpha Delta Phi; 
A. C. Hickman, A.M., LL.B., professor of pleading and practice, 
and Howard S. Abbott, B.L., professor of corporations, were initi- 
ated to honorary membership May 5, 1902. 

The chapter never had a permanent place of meeting prior to Feb- 
ruary of this year, when it took possession of two very comfortable 
rooms at 401 Fourteenth Ave., S. E., one block from the campus, 
depending until then on the hospitality of the other fraternities. The 
furnishings were paid for by the alumni in Minneapolis and St. Paul, 
who have lately manifested an increased interest in the chapter. Much 
of the present prosperity is also due to the effort of Prof. Ransom J. 
Powell, of the law faculty. 

Through the last BrirF we learn of Mr. Topping’s visit to our 
university in January. The chapter would have been delighted to 
meet him and perhaps his ideas of its condition might have been 
changed by a closer view. We will admit that Dillon has not come 
up to the Phi Delta Phi standard, but unless appearances are sadly 
deceiving, there is now a strong movement in that direction. The 
meetings are taking on more of a literary character and we expect to 
do some practical work during the coming college year. 

The first annual banquet of Dillon chapter was held at the rooms 
of the Minnesota Club in St. Paul, January 18, 1902, at which about 
forty active and alumnus members were present. F. H. Griggs, ’95, 
was toastmaster. We were highly éntertained with Phi Delta Phi 
lore and wit by George C. Squire, Kent, ’75; John C. Sweet, ’93; 
George R. Folds, ’97, R. D. Stewart, ’00, and Webb, ’02; Compton, 
‘02; Kennicott, ‘o3, and James, ’o4, of the active chapter. The oc- 
casion will be one long remembered. We are now close to the end of the 
school year and find no pleasure in the thought of losing Bros. Webb, 
Knox, Compton, McNulty, Dodge, Melville, Von Kuster, and Fitch 
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by graduation, but we are confident of their capacity to uphold the 
reputation of chapter and law school wherever they locate. We are 
also sorry to lose Bro. Janes, ’04, who goes to Harvard to finish his law 
course. Janes helped Minnesota win from Iowa, in March, in this 
years debate on the retention of the Philippines. 

W. H. Lawrence, our consul, 1900-01, is practicing in Manila, 
P. L, and reports success. The law department is growing steadily, 
both in size and efficiency. Dillon sends its greetings and best wishes 
to the other chapters. JAMES C. SCRIBNER. 

MINNEAPOLIS, MINN., May 15, 1902. 


CONKLING—CORNELL LAW SCHOOL. 


During the past month this chapter has been passing through the 
critical period of its existence. The editorial in the last issue of the 
Brizr on the condition of Conkling chapter, while perhaps some- 
What unfair to the present members, has led to an appeal to the 
alumni to aid the chapter. Practically the entire indebtedness of the 
chapter has been pledged and plans are now under way to raise its 
standard to the level of former years. 

Our next letter will report the condition of the chapter resulting 
from this alumnus aid. C. TRACEY STAGG, Consul. 

ITHACA, N. Y., June 7, 1902. 


HAMILTON—UNIVERSITY OF CINCINNATI LAW SCHOOL. 


Hamilton has held its initiations and is getting ready to close up 
the year’s work. The year has not been one of special activity but 
the chapter has progressed quietly and steadily and will be ready for 
4Seressiveness in the fall. March 28, our school met the Louisville 
Law School in a joint debate on the quéstion, ‘6 Resolved that Congress, 
in time of peace can not without a constitutional amendment levy 
4 uty on imports and exports between a state of the United States and 
amy territory or dependency of the United States”; arguments were 
fteen minutes each and ten minutes for a rebuttal. Cincinnati had 

© affirmative and all the members of the team, viz.: C. B. Thomp- 
‘Om, F. W. Murtten, and P. L. Mitchett, except Oscar Lange, the 
altemate, were Hamilton fellows and consequently the chapter was 
Eloomy when the judges held that they had not proved their case and 
“at the United States Supreme Court properly states the law in 
Qwnes 7. Bidwell. A banquet concluded the debate. We will 
Win next time. CHARLTON THOMPSON. 
CINCINNATI, May 18, 1902. 
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COOLEY—WASHINGTON UNIVERSITY LAW SCHOOL. 


In three weeks the senior members of our chapter will have 
received their degrees and our final banquet will have been held. The 
banquet is always one of the most pleasant affairs of the year, and 
we make it one of the links of life-time friendship between the chap- 
ter and the departing brothers. I can now hear our quartet working 
on their songs for that evening and the strains of ‘‘ Good-by Cooley, 
I Must Leave You,” are echoing pleasantly. 

Our alumni are going very well in practice. C. E. Sendlen, 
who graduated last year, has just been elected prosecuting attorney of 
Hannibal, Mo., and Scullin and Chopin have been successful in im- 
portant suits against the St. Louis Transit Co. 

The St. Louis alumnus chapter held a very successful meeting 
recently at which the following officers were elected: Judge Corwin 
H. Spencer, president; Thos. Hennings, vice-president; and H. W. 
Blodgett, secretary. 

The Fraternity spirit this year has been exceptionally strong, and 
those who are to return next year will see that it is continued. 


THEO. C. HINCKLEY. 
Str. LOUIS, May 15, 1902. 


DANIELS—BUFFALO LAW SCHOOL. 


The graduating members of Daniels chapter have maintained the 
standard set by their predecessors, and have this year won five of the 
eight law school prizes, as follows: 

Second Clinton Prize, $75, for excellence in scholarship through- 
out the course, by Harvey D. Blakeslee, Jr., who stood second in the 
class, and honorable mention-to Alfred L. Becker and George E. 
Houck, who stood third and fourth; First Daniels Prize, $100, for 
the best thesis on a prescribed subject of constitutional law (the sub- 
ject this year was ‘ The Constitutional Powers and Limitations of the 
President, Congress and the Judiciary over Railroads),” by Alfred I. 
Becker; the Moot Prize, a set of New York Annotated Reports to 
the student passing the best examination in evidence, by Harvey D: 
Blakeslee, Jr. 

The chapter is in good condition and expects to prosper with the 
new energy and changes which take place in the fall. 


RANNEY—WESTERN RESERVE UNIVERSITY LAW SCHOOL. 


Ranney is now prepared to take its stand as a full-grown chapter- 
Since our last letter we have initiated seven men, the ceremonies being 
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{on the evening of March 24th and were well attended by the 
dent alumni, of which we have many earnest men in Cleveland. 
initiates are as follows: S. E. Kramer, Adelbert, ’00; W. S. 
ims, Adelbert, ’00; H. T. Duncan, Adelbert, ’o1 ; W. H. Chapman, 
Ibert, 97-98; E. W. Farwell, Princeton, ’00; R. T. Sawyer, 
yon, 00; and A. G. Newcomb, Baldwin-Wallace, ’97-'00. These, 
1 our older members, give us a working chapter of eleven, which, 
think, is very nearly our proper number. 

The present year has been one of slow development with us, a 
of a chrysalis period. Our meetings have been held almost en- 
y with the alumni and we have a strong list of alumni behind us. 
t year we shall assume our proper and best proportion, with new 
ters convenient to the school, and regular and earnest chapter 
tings and we shall be glad to welcome any visiting brothers from 
r chapters who may chance to come to Cleveland. 

We shall lose this year by graduation brothers Tyler and Cham- 
in but both intend to begin their practice here in Cleveland, so 
we shall have their interest and help in whatever we undertake. 
“The Reserve,” the university annual, has just appeared, and Phi 
a Phi figures prominently on the editorial board of the law school 
ion of the volume, three of the five editors being members of the 
ter; Bro. Duncan acting as editor-in-chief and Bro. Kramer as 
ness manager. The two scholarships for highest standing in the 
’s work went last year to Bros. Duncan and Chapman, and will 
ubtedly be won again this year by Phi Delta Phi men. 

H. J. Crawford, ’98, has accepted the position of lecturer on 
ments and carriers on our faculty and has proved himself an en- 
tic and interesting instructor. BEN. B. WICKHAM. 
“LEVELAND, OHIO, May 13, 1902. 


JAY—ALBANY LAW SCHOOL. 


Since our last letter to the BrizF, Jay chapter has taken in two 
of ‘oz, viz., Benjamin Howe Connor, of Cynthnia, Ky., and 
M. Pelletreau, of Ballston Spa, N. Y., and four members of 

viz., Harry Barrett, of Troy, N. Y., Lee Frazee Betts, of Cats- 

Samuel M. Haight, of Mabbesville, and George H. Parr, of 

ny, N. Y. We have not lost any of our members through failure 

‘ep up with their work during the year. Many of our members 

igh-standing men. 

‘loy J. Bonesteel and James T. Knapp were successful in the 

rear state bar examination in January. Bonesteel has opened an 
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office at Kingston, N. Y., while Knapp is employed as a clerk in 
the offices of the New York Central’s attorneys at Syracuse. 

At our recent election of officers of the chapter for the next year 
Dwight M. Marvin, 62 E. Second St., Troy, was elected consul, 
Edward M. Fuller, pro-consul, and Lee Frazee Betts, scriptor, both 
of 132 State St., Albany. 

On Monday evening, May 12th, occurred the annual Phi Delta 
Phi banquet in a private dining room of the Hotel Ten Eyck. 
Covers were laid for thirty, including many of our alumni, old and 
young, in the city and the active members of the chapter. The banquet 
was a great success, the toasts were witty and instructive and Fraternity 
spirit was keyed to concert pitch. 

Eight men will return in the fall to start the year of 1903—1903. 
We already have several very good men in view who enter the law 


school in September. 
ALBANY, N. Y., May Io. G. E. P. & H. W. D., 


LINCOLN—LAW DEPARTMENT KANSAS UNIVERSITY. 


The chapter now numbers twenty-three active men, of whom fif- 
teen are seniors, seven middlers, and one junior; there are also two 
men pledged. As far as honors go we have had our share, Sedon 
being elected editor-in-chief of the ‘‘ Kansas Lawyer,” Tolan, Ran- 
kin, and Mowery being our Missouri-Kansas debaters, and Tangeman 
was on Colorado-Kansas debating team. 

As new members we introduce Sedon, ’03; Work, ’03; Fells, 
’03; Tangeman, ’02; Keer, ’03; Brown, ’03, and Grant, ’o4. 

Since our last letter we have had pleasant visits from some of our 
alumni, N. S. Jones, Chanute, Kans., Solon Summerfield, Denver, 
Colo., and Lawrence Cowley, Perry, Okla., being among the num- 
ber. Bro. Matson, Witcha, Kans., will soon marry the principal soloist 
of the fine arts school. Last week we were pleased to entertain Bro. 
Hamilton, Zéedeman, who was here with the Missouri baseball team. 

The chancellorship of the university, which has been vacant for 
the past two years, is now filled by the selection of the regents of 
Frank Strong, LL.B., Ph.D., a Yale graduate now president of the 
University of Oregon. He will take charge here next August. 

This year the law school will graduate its first three-year men. 
The change from the two-year to the three-year course has been very 
beneficial and the enrollment in the law department is more than one 
hundred and seventy-five. 

Under Dean Green, who assists the chapter at all times, the faculty 
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has become very strong. Prof. Bendich has recently published texts 
on sales and on domestic relations, and an organized effort is now 
being made to induce the state legislature to grant funds for a new 


law building. GEO. E. TUCKER. 
LAWRENCE, KANS., May 13, 1902. 


MINOR—LAW DEPARTMENT UNIVERSITY OF VIRGINIA. 


The spring initiation of Minor chapter took place on the twenty- 
eighth of March. In spite of the rain, which fell during almost the 
entire day, the initiates appeared in their regulation costume of shirt 
waists, farmer hats, and duck trousers, each carrying a bouquet of pine 
needles. In the afternoon the members, on horseback and in red 
gowns, invaded the streets of the quiet little town of Charlottesville, 

going through intricate cavalry evolutions for the enlightenment of 
the townspeople. 

The initiation proper took place | in the evening, the initiates being 
Nathan S. Bachman, J. S. Barron, J. M. Clark, Staige Davis, S. G. 
Gibboney, W. J. Ladd, W. C. Latimer, H. F. Lutz, H. A. Mathews, 
Berkeley Minor, Jr., Winston Parish, W. A. Perkins, S. P. Walker, 
Philip H. Worman, and J. I. Wright. CARL, H. DAVIS. 

CHARLOTTESVILLE, VA., May 28, 1902. 


Eugene L. Sykes, ’97, has changed his offices to 170 Broadway, 
New York. 


CHOATE—HARVARD LAW SCHOOL. 


ns 

Professor James Bradley Thayer ( on.) died suddenly at his home 

in Cambridge of heart disease, February 14, 1902. He was born 
January 14, 1831, at Haverhill, Massachusetts, where his father was 
editor of a newspaper. He attended the public schools until he 
Was fourteen years of age, and then, without the aid of a teacher, pre- 
Pared himself to enter Harvard College, from which he graduated in the 
Class of 1852, being ninthina class of eighty-eight, and having, among 
Aer classmates, Joseph H. Choate, William G. Choate, formerly 
JUdge of the United States District Court for the Southern District of 
©w York; and Addison Brown, until recently judge of the same court 
Since 1881. While in college, Mr. Thayer taught school at Milton, 
ass., during two of the winter vacations, and, after graduation, con- 
Hinued teaching in the same town for two years. In 1854 he entered 
e Harvard Law School, supporting himself in part by tutoring. 
tn 1855 he won the first prize in the law school by a dissertation on 
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‘(The Right of Eminent Domain.” In 1856 he was admit 
bar and began practice in Boston. He held the office of 
chancery by appointment of Governor Andrews from 1864 
resignation in 1874. In 1865 he became a partner with | 
Chandler and George O. Shattuck, distinguished and leadin; 
and five years later, upon the retirement of Mr. Shattuck, 
Hudson, afterwards the president of the Bell Telephone ( 
became the junior partner. 

During President McKinley’s, Swan, first administrati 
offered a place on the Philippine commission, but declined 
son he may be described as a handsome man, tall and straig 
fine head and a fine face. His manner, though reserved, w: 

The English Law Quarterly Review speaks of his 
follows : 

The University of Harvard and the science of the law hav 
a heavy loss by the premature death of James Bradley Tha 
14th of February last. He was born in 1831, and had been a 
in the Harvard Law School since 1874. His work shows 
ception and patient investigation seldom found together in 1 
balanced harmony. The account of the jury system in 
Thayer’s Preliminary Treatise on Evidence is a model of 
research, and will probably remain the standard authority or 
ject for many years. He added the accomplishments of a 
the learning of a complete lawyer and profitable teacher o 
At home he was an excellent companion and a charming ho 

Last year the Brier published Professor Thayer’s likene 
nature and the Harvard Law Review following his death 


a finely engraved portrait. 
ae 


CHASE—LAW DEPARTMENT OREGON UNIVERSIT 

We are all through our examinations and Chase chap 
cause to regret that her members went into it and likewise 
The chapter had eight seniors and the eight Phi Delta Phi 
among the first eleven. This speaks well for the many } 
have put in at ‘the quiz” and also for the good work of 
alumnus, Robt. W. Galloway, who has worked with us fai 
the year as quiz master. 

Our entire senior class took the bar examination befor 
preme Court last week at Salem. All were admitted and we 
royally by the judges of the court—that is, after the examin: 

Only one of the Chase, ’o2, graduates has decided just 
where to commence practice, and that is Otto M. Pickett 
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tends to go into the law firm with which Mr. Stratton, the Attorney- 
General of the State of Washington, who now has in hand the pro- 
ceedings against the Northern Securities Company, is connected at 
South Bend, Washington. Bros. Dick and Ambrose expect fora time 
at least to stay in their positions with the Ainsworth National Bank and 
the Bank of Albina, respectively. Bro. Jenkins expects to remain with 
the Hill Military Academy of this city for another year where he has 
a remunerative position as teacher. 

Oregon has just passed through an exciting election and it might 
not be amiss to say that two of our alumni, L. A. McNary and E. C. 
Bronaugh ran for the city attorneyship of the city of Portland and 
the wreath fellto Mr. McNary. Another alumnus, Dan. J. Malarkey, 
was elected to the state legislature. 

There is a strong movement on foot to organize an alumnus asso- 
ciation of Phi Delta Phi in Portland, and I think by the time another 
Brier is issued, we will be able to send you news from the great 
Northwest, that will be interesting to the Fraternity in the East. 

JAY H. UPTON. 

PORTLAND, OREGON, June 4, 1902. 

MARSHALL—COLUMBIAN UNIVERSITY LAW SCHOOL. 

We have initiated these six new members into the chapter: Clyde 
Hackney, William H. Batting, Roland E. Clark, all ’04; and Walter 
S. Pratt, Charles Kreps, ’03; also Samuel Herrick, of the School of 
Diplomacy. Bro. Herrick received the first prize last year at the 
O1 graduation exercises, out of class of more than a hundred members. 

At the last public debate of the Debating Society of the Schools of 
Law and Comparative Jurisprudence and Diplomacy of Columbian 
University, first and second prizes were awarded to George B. Nelson, 
O2, and William H. Adams, ’o3. | 

Marshall held a large smoker on March 15, 1902, at Hotel Fritz 
Reuter which brought together about forty active and alumnus mem- 

bers. Toasts were given by several of the alumni and undergraduates 
amd everyone enjoyed themselves to the utmost. 

We shall give a large banquet the latter part of the year at which 

Wwe hope to ‘initiate as an honorary member Assistant Attorney- 

General Vandeventer; we also have our launch party down the his- 

toric Potomac in view and our annual picture. The erecting of the 

Chapters John Marshall Memorial Tablet is soon to take place and I 
11 write of it later. 

d On March 27 the chapter and Fraternity suffered a severe loss by the 

“Ath of our ex-consul, Joseph W. Butts, who died at the Seney Hospi- 
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tal, Brooklyn, N. Y. After short services in Brooklyn at the home of 
his uncle, at which Charles H. Topping and Hans v. Briesen, /%e/d, 
’99, and Cornell Hawley, Marshall,’98, were present, representing the 
New York alumnus chapter, his body was brought here for burial. 
Some forty of our active and alumnus members met his remains at the 
station, extended our sympathy and did all we could for his bereaved 
parents and brother, Frank Butts, who is also a member of the chap- 
ter. The whole local Fraternity attended the funeral and the flag of 
Phi Delta Phi was placed on hiscasket. The chapter adopted resolu- 
tions which were sent to his family and to the BrizF. We have dis- 
pensed with the annual Phi Delta Phi ball, and the chapter will be 
in mourning for thirty days. Bro. Butts was the most popular and be- 
loved of all our members and we feel his loss keenly. 
WASHINGTON, April 8, 1902. R. D. E. 


Since my previous letter, we have initiated Andrew B. Duvall, Jr., 
Princeton, ’99, ’02, and Harlan Moore, Cornell, ’93, ’03. The chapter 
took its annual lunch party June 4 down the Potomac, stopping at 
Marshall Hall, the home of John Marshall, where a most enjoyable 
time was spent. The party included about thirty active and alumnus 
members. 

At the commencement exercises, Fritz von Briesen received the 
degree of D.C.L., taking the highest honors in his class, and Samuel 
Herrick received the degree of LL.M., graduating with first honors 
and first in rank in his class. 

The annual prize debate of the law school was held at the Colum- 
bia Theater, June 6, and first prize was won by Wm. F. Adams, ’o3. 
Prof. Charles W. Needham (Hon.) has recently been elected president 
of Columbian University. 

. The chapter has suffered considerably by graduation, but we have 
a strong working body, ready and willing to do active work next year. 

This has been Marshall’s most triumphal year, which is greatly 
due to its officers, especially to Consul James L. Norris, Jr., who has 
worked hard in the interests of the Fraternity. 


RICHARD D. ENGEL. 
WASHINGTON, D. C., June 6. 


Concerning the death of Joseph W. Butts, we take the following 
from the Washington Sfar of April 1: 


Funeral services over the remains of the late Joseph W. Butts 
were held at St. Andrew’s P. E. Church, 14th and Corcoran streets, 
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yesterday afternoon at 4.30 o’clock. Mr. Butts having been a promi- 
nent member of Phi Delti Phi Fraternity, the pallbearers were chosen 
from the local chapter and consisted of Messrs. Wallace Donald 
McLean, J. Thillman Hendrick, Robert L. Williams, Henry V. 
Tulloch, eorge B. Nelson, and Leon L. L. French. The deceased 
had a host of friends and acquaintances in this city, and the church 
was crowded with those who wished to pay a last tribute of affection 
and respect to his memory. 

Mr. Butts was born in New York City, March 15, 1878, but spent 
the last twenty years of his life in Washington. He attended the pub- 
lic schools here and was graduated from the Central High School with 
high honor. While in that institution he was a member of the cadet 
regiment, attaining the rank, first, of battalion adjutant of the rst 
Battalion, and finally the rank of regimental adjutant. His promo- 
tion was the result of his excellence in matters pertaining to drill and 
discipline in the command, as well as of his splendid standing in his 
studies. Upon leaving the High School he entered upon the study of 
law, and in 1899 received the degree of LL.B. from Columbian 
University, and in 1900 that of LL. M. Last June the degree of 
D.C.L. was also conferred upon him, and he shortly afterward went 
to New York City where he was associated with the prominent law firm 
of Hornblower, Byrne, Miller, and Potter. 

While in college he became an active member of the legal fra. 
ternity of Phi Delta Phi, and last year was consul of the local chapter- 
While residing here Mr. Butts was prominent in social as well as 
educational circles, and made many friends by his pleasing manner as 
well as compelling respect by his intellectual attainments. He had 
been a sufferer for some time prior to his death from stomach trouble, 
and last October underwent an operation for appendicitis. He 
emerged from that ordeal successfully, but last week was stricken 
down in his office and was again forced to enter a hospital in Brook- 
lyn. Another operation was deemed imperative, and he never rallied 
from its effects. He was the son of Mr. and Mrs. Frank A. Butts, 
who reside at 918 T street northwest in this city. 


The following are the chapter’s resolutions: 

WHEREAS, it has pleased Almighty God, in his wise province to 
call from this earth to the better life our esteemed and beloved brother, 
Joseph Waddell Butts, and 

WHEREAS, the members of Marshall chapter of Phi Delta Phi 
have sustained in his death the loss of a brother who was most loyal 
and devoted to his fraternity, and than whom none better exemplified 
its sacred principles, be it 

Resolved, That while humbly submitting to the will of God, we 
most deeply mourn our loss and extend to his bereaved parents and to 
our brother our most sincere and heartfelt sympathy, assuring them 
that he stood in the highest esteem in our Fraternity, loved, respected, 
and honored by all, and be it further, 
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Resolved, that the Fraternity pin and flag be draped in mourning 
for a period of thirty days, and be it further, 

Resolved, that copies of these resolutions be sent to the family of 
our deceased brother, to the Council of our Fraternity and to the BRIEF 
of Phi Delta Phi for publication. 


ALUMNUS NOTES. 


PomMEroy.—George F. Buck, ’90, and Choate, ’91, of Stockton, 
Cal., was appointed in March by Gov. George of California to the 
Superior Bench of San Joaquin County. 


Thos. Allen Perkins, ’96, is secretary of the Dartmouth College 
alumnus association which held its annual meeting in San Francisco, 
April 11. He is also president of the associated alumni of the Uni- 
versity of California. A recent San Francisco Chronicle records the 
marriage of Marshall B. Woodworth, ’94, and Miss Charlotte A. 
Schrage this: 


A romance of a law office was publicly developed yesterday, when 
United States District Attorney Marshall B. Woodworth married Miss 
Charlotte A. Schrage, until recently the stenographer in his office in 
the Appraisers’ building. 

Very quietly was the union contracted at the residence of Rev. 
James N. Beard, 129 Haight street, only the mother of the groom and 
two friends being present, for the bride is an orphan and has no near 
relatives in San Francisco. 

The story of this union began about four or five years ago, when 
Woodworth, a graduate from the Hastings Law College, was in the 
Appraisers’ building as private secretary to United States District 
Judge W. W. Morrow, and Miss Charlotte Schrage was stenographer 
in the office of Barry Baldwin, the United States Marshal, on the same 
floor of the big building. Then Woodworth became Assistant United 
States District Attorney, and Miss Schrage became stenographer for 
United States Marshall Shine, when he succeeded Baldwin. Finally 
Woodworth became United States District Attorney, and then he 
exercised his privilege of choosing his own stenographer and he chose 
Miss Schrage. So, yesterday, this Federal building romance reached 
its climax and the two were quietly married. 


Frezp.—Ex- Judge Ernest Hall (Hon.) has been appointed to one 
of the vacant places on the New York Supreme Court bench in New 
York City. Justice William J. Gaynor, of the New York Supreme 
Court, is one of the chapter’s recent honorary initiates. Francis H. 
Warland, ’99, who is in partnership with his brother, have moved their 
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main office from Brooklyn to 41 Park Row, New York City. Their 
Brooklyn office is at 16 Court Street. 


McCLain.—Roy S. Hayward and J. L. Gillespie, both ’03, were 
clerks inthe Iowa senate during its late session, and had rooms together. 
B. E. Sweet, A. W. Hamann, Will Larrabee, and Hilsinger, also Mc- 
Clain fellows, are members of the senate. 


It is noted somewhere in the reports that several self-made lawyers 
and judges have had tailor-made sons. 


Abel Crook, Abraham Kling and Hyacinthe Ringrose are the 
rather odd names of three of New York City’s lawyers. 


During the Patrick murder trial in New York, assistant District 
Attorney Osborne, stated that one of Abraham Lincoln’s favorite legal 
sayings was, ‘ When a lawyer had a good case on the facts, he should 
go to the jury; when he had a good case on the law he should appeal 
to the judge; and when he had neither, he might blackguard the 
court and the lawyers on the other side.” 


The Brizr withdraws all it has ever said about woman’s not being 
fitted for the law. Mrs. Smith, of Bridgeport, Conn., recently spent 
a month in jail for refusing to reveal the location of $300,000 worth 
of U.S. Bonds. Her counsel were Miss Ida Pettus, of the New York 
bar, and Miss Susan O’Neill, of the Connecticut bar. They were 
offered $5,000 each for professional services which they refused. 
Miss Pettus is now suing for $9,145.19 and Miss O’Neill for $9,269.65, 
as the reasonable value of their services. 


Book Reviews. 


The Liability of Municipal Corporations for Tort. By WATER- 
MAN L. WizziAMs, A.B., LL.B. 8vo, pp. xxxix + 345. Sheep, 
$3.00. Little, Brown & Company, Boston. 

Our views of this work, containing a little over three hundred 
pages of text and notes, may be briefly summarized. It is too general 
in its statements to be of much use to a practicing lawyer, and too 
limited in scope for a student’s text-book. The only excuse, in our 
opinion, for a work treating only a section of a subject, is the oppor- 
tunity offered for exhaustiveness and particularly of discussion and 
illustration. This opportunity is conspicuously neglected in the trea- 
tise before us. We see nothing more in it, in fact, than a repetition 
of the familiar generalities of one branch of the subject of municipal 
corporations. We do not, however, wish to be understood as con- 
demning treatises of narrow scope, or books devoted to a part only of 
an entire subject. On the contrary, nothing gives us more solid satis- 
faction than to get hold of a book containing a thorough and exhaustive 
treatment of its topic, however narrow or isolated. We believe, in- 
deed, that there are probably many subjects at the present time to which 
existing treatises devote only a chapter or two, which might well be 
expanded into the size of an ordinary single-volume text-book, and 
presented to the profession in such form. 

But when a treatise, purporting to treat specifically the liability of 
municipal corporations for tort, dismisses the subject of ultra vires 
torts with a single short paragraph (see section 10), when to the sub- 
ject of uzsances only five short paragraphs are devoted (see sections 
184-8), four paragraphs to municipal liability relative to pudlic 
health, charities, and schools (sections 189-92), and three paragraphs 
only to ordinances, we must insist that this is a most meager showing 
on its face. 

A work to consider adequately municipal liability for tort, and 
to be a practical book for the practicing lawyer, should, in the present 
state of case law and the numerous decisions on the subject, be at 
least twice and more probably thrice as large as Mr. Williams’ pro- 
duction. We think the profession would welcome such a work. 
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Our author should take what he has written as a foundation, and build 
upon it until he has exhausted his sources of information. 

The press work and binding is good. But this is implied from 
the mere announcement of the publishers’ name; Messrs. Little, 
Brown & Company always print and dress their books in excellent 
form and taste. _ 


The Law of Bank Collections. By ARTHUR W. SELOVER, B.A., 
LL.M. 8vo, pp. xv +374. Keefe-Davidson Law Book Co., 
St. Paul, Minn. 


The subject of this work is one which has been much considered 
in existing treatises on bills and notes, negotiable instruments, banks 
and banking, etc. There is, therefore, as it seems to us, no crying 
need for a book on bank collections. But the topic is one of con- 
siderable vitality and importance and we are much inclined to the 
opinion that a sound and practical treatise on any legal subject of this 
nature will not go a-begging. The work before us possesses, in fair 
measure, both of these characteristics. 

Mr. Selover is a member of Dillon chapter and has had special 
training in legal text writing, having been for some time on the staff of 
the West Publishing Company. Beyond a few split infinitives, his 


style is good. 


A Handbook of the New York Code of Civil Procedure. By CARLOS 
Cootrpcrk ALDEN, LL.M. 8vo, pp. 169. Buckram, $1.50. 
Baker, Voorhis & Co., New York. 


Not long ago a young attorney told us that he chose New York 
rather than Massachusetts in which to make his fame and fortune at 
the bar for the reason that the code had done away entirely with com- 
mon-law pleading and made New York practice clear and simple.— 
The young attorney has since quit law and gone into husiness. 

To get a proper and sufficient knowledge of the New York Code 
of Civil Procedure is probably the most difficult task of the law student 
and the young lawyer, partly because of the code itself, partly 
because of the way it is studied, and partly because the beginner seeks 
to master it too quickly. The subject itself is dry; its 3,500 sec- 
tions are arranged without special reference to clearness or logic; and 
there is nothing that distinguishes the sections one should and must 
know and which are used constantly from the sections that are used 
but once or twice a year. The instructor in the law school selects the 
necessary sections, but he usually has students who know little if any 
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substantive law and consequently the essential sections selected are 
not easily understood. 

The Code of Civil Procedure has its faults, but it also has its merits. 
It contains a system of pleading and practice based on fundamental 
legal principles which one should have before the study of the code is 
begun. Being first grounded in these principles the code may be 
taken up intelligibly, provided the work is so guided and the needful 
- sections and titles are followed logically. Mr. Alden’s text is intended 
to be such a guide. 

Mr. Alden, Field ’92, was for some time associated with the late 
Austin Abbott, whose ‘‘ Forms of Pleading” he completed and pub- 
lished after Mr. Abbott’s death. He is professor of evidence and 
pleading in the graduate department of New York University Law 
School and this little book is based on his lectures in that school. 

The chapters of the text are as follows: I., Purposes and Scope 
of the Code; II., Organization and Jurisdiction of the Civil Courts; 
IlI., Judges, etc.; IV., Methods for Enforcement of Rights, etc.; V., 
Limitations upon Prosecution of Civil Actions; VI., Procedure in the 
Course of a Civil Action in a Court of Record; VII., Procedure in 
Courts not of Record; VIII., Procedure in Special Proceedings; IX., 
Surrogate’s Courts; X., State Writs; XI., Proceedings Instituted with- 
out State Writs; XII., Special Provisions relating to Particular Ac- 
tions. 

The book is not intended to be a pretentious work but merely a 
guide to the preliminary study of the code. It is consequently ele- 
mentary. We differ from Mr. Alden in the somewhat unimportant 
matter of the relative importance of the subjects treated as shown by 
the pages given them, but the book is very practical, meets the pur- 
poses for which it was written, and should be welcomed by one be- 
ginning a study of the code. A text treating the same subject in the 
same direct manner but more exhaustively is still greatly needed. 

C HT. 


The Law of Sales of Personal Property. By Francis M. Burpicx, 
Dwight Professor of Law in Columbia University. 2d edition. 
8vo, pp. xli+ 299. Buckram and sheep, $3.00 and $3.50. 
Little, Brown & Co., Boston. 

The first edition of this work appeared in 1897. It was meant to 
be adapted particularly to law students, and to make especially clear 
particular points in the law of sales over which students usually have 
trouble. Certain other points, such as consent, capacity, and fraud, 
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just as important as points discussed, are omitted, and we think wisely, 

because they belong to the general subject of contract, and there is 

nothing particularly unusual or peculiar in the application of these to 
the law of sales. 

For this second edition Mr. Burdick, who is a member of Story 
Chapter, has carefully revised each page of the text, digested new 
illustrative cases, especially those definitely deciding questions which 
Were previously unsettled ; about 3,100 cases are cited, many of them 
Very recent, and every endeavor has been made to bring the book 
Strictly down to date. 

The appendix contains quotations from representative statutes of 
frauds of our various states, of France and of Germany, and an ex- 
tended treatment of the ‘factors’ acts,” giving the various pro- 
Visions of these acts as found in England, Scotland, New York, and 
Massachusetts, and a historical sketch of these acts in the United States. 

The author gives an exceptionally clear statement of the distinction 
between warranties and conditions, and is very successful in dispelling 
the darkness veiling this difficult phase of the law of sales. Especially 
succinct also is the discussion of the right of stoppage in transitu. 

A fuller treatment of sales might be desired by the practicing 
lawyer, but when used in connection with cases the book meets ex- 
ceptionally well the needs of the law student. The press work, bind- 
ing, etc., are of the usual high standard of the publishers. 

M. I. ST. J. 

We have received the following: 

Ælements of the Law of Bailiments and Carriers, Including 
Pledge and Pawn and Innkeepers. By Pnizir T. VAN ZiLe, 
LL.D. 8vo, pp. lvii + 785. Sheep, $5.00. Callaghan & Co., 
Chicago. 1902. 


A Study of the United States Steel Corporation in Its Legal and 
Industrial Aspects. By HorAcE L. Wixcus. 8vo, pp. xii + 
232. Buckram. Callaghan & Co., Chicago. 


Daniel Webster. By SAMUEL W. McCaLz. 12mo, pp. 124. Cloth, 
8o cents. Houghton, Mifflin & Co., Boston and New York. 


In Lighter Vein. 


THE FACTS IN THE CASE. 


‘Another good lawyer gone wrong,’ 
Folks say, but, no doubt, 

’Tis only another bad one, 
Folks have just found out. 


IN THE WOMEN’S LAW CLASS. 


Q. What do you think of the Code of Civil Procedure ¢ 
A. I don’t like it. It has no plot in it. 


Q. What is a corporation sole? 
A. Why, I thought a corporation did not have any. 


PROOF PRESUMPTIVE. 

A Mohawk Valley justice of the peace invariably gave judgment 
for the plaintiff in civil suits before him, without hearing the defend- 
ant, silencing that unfortunate litigant with ‘‘ Vell, vot I tinks he sue 
you for if you don’d owe him?”— rochester Democrat. 


| DISAPPOINTED. 
‘6 So you advise me not to sue,” said the client. 
‘6 I do,” said the lawyer. 
‘6 Well,” returned the disappointed client, ‘‘ it seems strange that 
when a man pays for advice he can’t get the kind he wants.” — Chicago 


Fost. 
WHO HE WAS. 


‘6 Are you the defendant ?” asked the pleasant man in the court- 
room, speaking to the somewhat aged negro. 

6 No, sah,” was the reply. ‘*‘ I ain’t no lawyer to be called ’ris- 
ocratic names like that.” 

‘© Then who are you?” 

«6 T’se the gentleman what stole the chickens! ” 

An Arkansas Bar Exam. 

Q. What is the rule in Shelley’s case? 

A. Same as the rule in any other case. The law is no respecter 
of persons. 
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THE ATTENUATED ATTORNEY AND ASSOCIATE COUNSEL. 

Once there was a sawed-off attorney who had studied until he was 
as leanasa razor-back. He knew the law but much learning had put 
him a little bit to the willies. He lacked bellows and his size was 
against him. When he stood up to plead he came a trifle higher than 
the chair. Of the 90 pounds he carried, about 45 were gray matter. 
He had mental merchandise to burn, but no way of delivering it. 

When there was a rally the committee never asked him to make an 
address. The committee wanted a wind-jammer who could move 
the leaves on a tree 200 feet distant. The dried-up lawyer could write 
stuff that would charm a bird out of a tree, but when he got up to 
talk it was all he could do to hear himself. The juries used to go to 
sleep on him. 

The runt lost many a case because he could not bark at the jury 
and pound holes in a table. His briefs had been greatly admired by 
the Supreme Court. Also it was known that he could draw upa 
copper-riveted contract that would hold water, but as a pleader he was 
not in it. 

At one time he had an important suit on hand, and he was wor- 
ried, for he was opposed by a couple of living gas engines. ‘I have 
the law on my side,” said the runt. ‘* Now, if I were only six-feet- 
two, with a sole leather thorax, I could swing the verdict.” 

While he was repining, in came a friend of his youth named Jim. 
This Jim was a book agent. He was as big as the side of a house. 
He had a voice that sounded as if it came up an elevator shaft. 
When he folded his arms and looked solemn he was a colossal picture 
of power in repose. He wore a plug hat and a large black coat. 
Nature intended him for the United States Senate, but used up all the 
material early in the job and failed to stock the brain cavity. 

Jim had the bulk and the awe-inspiring front. As long as he 
preserved a Napoleonic silence he could carry out the bluff. Little 
boys tiptoed when they came near him, and maiden ladies sighed for 
an introduction. Nothing but a post-mortem examination would 
have shown Jim up in his true light. The midget lawyer looked up 
in envy at his mastodonic acquaintance and sighed. 

‘6 If I could combine my intellect with your horse power, I would 
be the largest dandelion in the legal pasture,” he said. 

Then a happy idea struck him amidships. ‘ Jim, I want you to 
be my associate counsel,” he said. ‘‘1 understand, of course, that 
you do not know the difference between a caveat and cavier sandwich, 
but as long as you keep your hair combed the way it is now and wear 
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that thoughtful expression, you’re just as good as the whole Choate 
family. I will introduce you as an eminent attorney from the East. 
I will guard the law points, and you will sit there and dismay the 
opposition by looking wise.” 

So when the case came up for trial, the runt lead the august Jim 
into the court room and introduced him as associate counsel. A 
murmur of admiration ran throughout the assemblage when Jim 
showed his commanding figure, a law book under his arm and a look 
of heavy responsibility on his face. Old Atlas, who carries the globe 
on his shoulders, did not see to being it with this grand gloomy 
stranger. 

For two hours Jim had been rehearsing his speech. He arose: 

‘s Your Honor,” he began. At the sound of that voice, a scared 
silence fell upon the court room. It was like the lower octave of a 
pipe organ. 

‘6 Your Honor,” said Jim, ‘* we are ready for trial.” 

The musical rumble filled the spacious room and went echoing 
through the corridors. The sound beat out through the open windows 
and checked traffic in the street. It sang through the telegraph wires 
and lifted every drooping flag. 

The jurors turned pale and began to quiver. Opposing counsel 
were as white as a sheet. Their mute and frightened faces seemed to 
ask, ‘ What are we up against?” 

Jim sat down and the trial got under way. 

Whenever Jim got his cue he arose and said, ‘* Your Honor and 
gentlemen of the jury, I quite agree with my learned colleague.” 

Then he would relapse and throw on a Socrates frown and the 
other side would go all to pieces. Every time Jim cleared his throat, 
you could hear a pin drop. There was no getting away from the 
dominating influence of the master mind. 

The jury was out only ten minutes. When the verdict was 
rendered, the false alarm stood in awful silence and permitted the 
judge and others to shake him by the hand. 

Moral: An associate counsel should weigh at least 200 pounds.— 
George Ade, author of “ Fables in Slang” in the New York 
Herald. 
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THE POWERS OF MAJORITY STOCKHOLDERS. 
By Wiiiiam H. Fain, 


or THE New York Bar. 


Kyd has said that a corporation’s organs of action are elec- 
toral, legislative, and administrative. This division was intended 
to apply to institutions but remotely related to the business organ- 
izations of the present, but it is still fairly applicable, the three 
divisions being represented by the stockholders, the directors, 
and the executive officers respectively. 

While recognizing these more or less distinct organs for the 
exercise of the corporate powers, I believe it may be assumed 
that primarily the whole power of a stock corporation resides in 
the body of the stockholders. This is entirely consistent with 
the rule that has been frequently enunciated by the courts, that 
the powers of directors, for instance, limited to their proper 
sphere, are exclusive, even as regards interference by the stock- 
holders.! 

Viewing the matter thus largely, it will be understood that the 
form of expression “powers of the majority” is used in its broad- 
est and in a somewhat abstract sense, and with a meaning differ- 
ent from that which would be implied by the use of the word 
powers in dealing with the legal functions of directors or mere 
agents, who act directly, and whose powers are susceptible of 
more precise definition. 


* McCullough v. Moss, 5 Denio (N. Y.) 567; Metropolitan El. R. R. Co. v. 
Manhattan EL KR. R. Co, 11 Daly (N. Y.) 373. 
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The rule at common law was that every member or shareholder 
was entitled to but one vote, irrespective of the number of shares 
held by him; and this rule, which still obtains in the case of 
membership corporations, has even been held applicable to mod- 
ern stock corporations. It is now so well established that each 
stockholder has a voting power proportioned to the number of 
shares he holds, that it is no longer thought necessary that the cor- 
porate constitution should contain express provisions regulating © 
the voting power of the stockholders, unless it is desired to give 
special voting powers to a certain class of stockholders, or other- 
wise to vary the rule last mentioned. It is equally well estab- 
lished that, in the absence of restrictions contained in the cor- 
porate constitution (by which is usually meant either a special 
act of incorporation or the general body of existing statute law 
and a certificate filed pursuant to such statutes), all the powers 
of the stockholders, in all matters concededly intra vires the cor- 
poration, and within the declared objects, may be exercised by a 
majority of the stockholders present at any meeting properly 
called and held.! 

Except in special cases provided for by statute, the stockhold- 
ers can exercise none of their powers individually; they must act 
collectively in a regularly organized meeting. A common excep- 
tion to this rule is found in the statutes of many states requiring 
the written assent of a majority of the stockholders to the giving 
of a mortgage by the corporation. Acts of estoppel may, of 
course, be done by individual shareholders either in or out of 
meetings, as we shall see hereafter. 

According to the common law a member of a corporation 
could vote only in person; and, although the rule was adopted 
before stock corporations came into existence, it is held that, in 
the absence of a statute or by-law governing the matter, a stock- 
holder has no right to vote by proxy.” As a matter of fact, the 
right to vote by proxy is now universally authorized by statute. 


1]t may be of interest to mention, as an instance of the statutory variations 
of this rule, that the general corporation law of New Jersey requires the 
attendance of a majority of the stockholders at a meeting to elect directors; 
while in New York it is expressly provided that directors shall be elected by 
a plurality of the votes cast at any meeting, and a by-law requiring the 
attendance of a majority to constitute a quorum for such an election has been 
held invalid—Re Rapid Transit Ferry Co., 15 App. Div. 530. 

Taylor v. Griswold, 14 N. J. Law 222. 
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The powers of the majority in the control and management of 
Stock corporations may be conveniently divided by considering— 
first, the powers exercised in the ordinary management of the 
corporate property and affairs, which are usually exerted through 
the medium of a board of directors or other elective body; and 
second, the extraordinary power of changing, pursuant to law 
or the corporate constitution, the form or purposes of the cor- 
porate organization, or in some way modifying the relations 
among the shareholders themselves. This power is usually ex- 
ercised by direct vote of the stockholders. 


I. The cases in which the powers of the majority in dealing 
with the corporate property have been questioned are chiefly those 
where the majority have attempted to lease or dispose of all or 
substantially all the property of the corporation, thus practically 
putting an end to the business for which the company was formed, 
or where actual fraud upon the part of the majority has been 
charged. 

It must be regarded as settled law that, in the absence of special 
authority in the corporate constitution, the majority have no pow- 
er to lease or dispose of all the property of a corporation.’ The 
reason is obvious: the corporation was formed to carry on a cer- 
tain business; the stockholders contributed to the capital because 
they wished to engage in that business; a property or plant suit- 
able for the conduct of that business having been acquired and 
put into operation, the powers of the majority are limited to the 
conduct of that business, and to bring the business of the corpora- 
tion to an end by a sale or lease of all its property is as much a 
fraud upon the dissenting stockholders as if the majority should 
assume to surrender the corporation’s charter; for the result is to 
give to the stockholders, instead of what they bargained for—an 
interest in a going concern engaged in a certain business—an 
interest in a gross fund or a fixed rental. This rule is especially 
applicable to railroad and similar companies, which are usually 
formed for the purpose of acquiring and working a specific prop- 
erty or “plant.” 

* Abbott v. American Hard Rubber Co., 33 Barb (N. Y.) 578; Byrne v. 
Schuyler Electric Mfg. Co., 65 Conn. 336. 
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An exception to this rule is made in the case of a corporation in 
a failing condition, where, it is held, the majority are entitled to 
exercise some discretion in determining whether it is for the best 
interests of the stockholders as a whole to continue in or with- 
draw from an unprofitable enterprise, and this although the cor- 
poration is solvent." 

The question of what action of the majority in any particular 
case constitutes such a fraud as will vitiate a transaction and en- 
title dissenting stockholders to relief in a court of equity, opens 
too wide a field to be entered upon here. It is held, though, that a 
shareholder is not precluded from voting in favor of a contract 
in which he has a personal interest aside from his interests as a 
stockholder. In the leading New York case upon this point? 
Judge Peckham (now of the United States Supreme Court) 
said: 

“‘ A shareholder has a legal right, at a meeting of the stockholders, 
to vote upon a measure, even though he has a personal interest therein 
separate from other shareholders. In such a meeting each share- 


holder represents himself and his own interests solely, and he in no 
sense acts as a trustee or representative of others.” 


But it is certain that equity will interfere to restrain the major- 
ity where they are clearly managing the business of the corpora- 
tion with a view to the advancement of their personal interests 
outside the corporation and in opposition to the interests of stock- 
holders as such; and while ordinarily the individual stockholder 
is not held to occupy any fiduciary relation to the other share- 
holders, the majority, vested with the control of the property 
of others, cannot hold themselves entirely free from responsibility, 
and perhaps it would be too much to say that collectively they are 
in no sense fiduciaries. In such a case the law does not recognize 
irresponsible power. The majority are not bound to consult the 
wishes or opinions of the minority in the conduct of the corporate 
affairs, but they are bound to consult the interests of the stock- 
holders as a whole.’ 

1 Skinner v. Smith, 134 N. Y. 240. 

£Gamble v. Queens County Water Co., 123 N. Y. 91. See also N. W. T. 
Co. v. Beatty, L. R. (12 App. cases) 580. 

*Farmer’s Loan & Trust Co. v. Northern Ry. Co. 150 N. Y. 410; Menier 


v. Hooper’s Telegraph Works, L. R. (9 Ch.) 350; Sellers v. Phoenix Iron Co. 
13 Fed. Rep. 120. 
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Among the ordinary powers of the majority may be mentioned 
the power to declare dividends out of the surplus or profits of the 
corporation, and, except where the majority, or the directors (for 
the power is usually vested in them), are limited in their action 
by statute or the charter of the corporation, it is only in an 
extreme case that a court will interfere either to compel or re- 
strain the declaration and payment of a dividend. On the other 
hand, a stockholder or a creditor may maintain a suit to restrain 
the payment of a dividend out of capital. 

The power that inheres in every corporation to make reasonable 
by-laws, not in conflict with the corporate constitution, is vested 

primarily in the stockholders, and may be exercised by the major- 
ity. 

The general rule governing the courts in cases where judicial 
intervention is sought in controversies between minority stock- 
holders and the controlling element has been well stated by Judge 
Peckham in a New York case already referred to:’ 


“To warrant the interposition of the court in favor of the minority 
shoreholders in a corporation, or joint-stock association, as against 
the contemplated action of the majority, where such action is within 
the corporate powers, a case must be made out which plainly shows 
that such action is so far opposed to the true interests of the corpora- 
tion itself as to lead to the clear inference that no one thus acting 
could have been influenced by any honest desire to secure such inter- 
ests, but that he must have acted with an intent to subserve some out- 
side purpose, regardless of the consequences to the company, and in a 
manner inconsistent with its interests. Otherwise the court might 
be called upon to balance probabilities of profitable results to arise 
from the carrying out of the one or the other of different plans pro- 
posed by or on behalf of different shareholders in a corporation, and 
to decree the adoption of that line of policy which seemed to it to 
promise the best results, or at least to enjoin the carrying out of the 
opposite policy. This is no business for any court to follow.” 


II. The second branch of this subject, which involves the con- 
sideration of the corporate charter regarded as a contract between 
the corporation and the shareholders, and between each share- 
holder and every other shareholder, would seem at first glance to 
be fully covered by the principles governing the interpretation of 
contracts in general; but the cases growing out of the violation of 
this species of contract fill many volumes of the reports. If any 

1Gamble v. N. Y. & Queens Co. Water Co., 123 N. Y. 91. 


220 THE BRIEF. 


one should suggest that an ordinary contract of partnership could 
be modified in any way except in strict pursuance of the provi- 
sions of the original agreement or by consent of all the parties, 
he would hardly be taken seriously; yet it is a rare day that does 
not see unfolded a new plan for modifying the legal relations 
existing among the members of stock corporations, without the 
formality of obtaining general consent. 

That there is a contract between the company and every 
shareholder that the capital shall be employed only in the business 
contemplated by the charter, and that the business shall be con- 
ducted only in the manner provided by the charter, was decided 
by Lord Eldon in 1824 in the case of an unincorporated insurance 
company, and the doctrine of that case has been so often applied 
to corporations that it has long been regarded as a leading case 
in this branch of corporation law. The company was formed 
for the purpose of making fire and life insurance, when the 
statute of 6 Geo. I. was in force prohibiting such companies from 
making marine insurance. Subsequently that act was repealed, 
and the directors announced that the company would enter upon 
the business of marine insurance. The plaintiff, a shareholder, 
- applied for an injunction, which was granted, and it was held to 
be no answer to the bill that the company had offered to return 
the plaintiff’s subscription with interest, Lord Eldon saying: 


“ But the right of a partner is to hold to the specified purposes his 
partners whilst the partnership continues, and not to rest upon in- 
demnities with respect to what he has not contracted to engage in.”* 


It has even been held that the acceptance by the majority of an 
amendment radically changing the charter of a corporation re- 
leases a subscriber to the stock from his obligation to pay his sub- 
scription, and that the subscriber is not bound to apply to have 
action under the amendment enjoined ;? but this is doubtful.® 

And it is held that there is no power in the majority to release 
a subscriber to the stock from the payment of his subscription 
against the protest of a single stockholder. It is a part of the 


1Natusch v. Irving, reported in Lindley on Partnership, p. 316. See also 
Const v. Harris, Turner & R., 496; Stevens v. Rutland & B. KR. KR. Co, 29 Vt. 
545. 

3 Ashton v. Burbank, Federal Cases, No. 582. See also Union Locks & 
Canal Co. v. Towne, 1 N. H. 44 

® Woodfork v. Union Bank, 3 Cold. (Tenn.) 488. 
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contract between the shareholder and the corporation that every 
other stockholder shall contribute his proper share to the capital ; 
and even the unanimous consent of the stockholders will not suf- 
fice if the condition of the corporation is such that the rights of 
creditors will be affected.’ 

The majority have no inherent power to increase or decrease 
the capital stock, but that power is usually given by statute. 
Where the majority are authorized to issue increased stock, they 
may issue the additional stock to the shareholders in the form of 
a stock dividend in lieu of a distribution of surplus in the form 
of cash dividends, and it is held that a dissenting stockholder 
must take his dividend in stock or nothing; he has no absolute 
right to receive his profits in cash.” This seems an extraordinary 
power, but it is logically sustained upon the theory that, the ma- 
jority stockholders, or the governing body elected by them, having 
the undoubted power to issue the new stock for cash and to invest 
the proceeds in property suitable for the uses of the corporation, 
it is no stretch of that power to adopt the more direct method of 
_ issuing the stock against property already held by the corpora- 
tion. After all, such a dividend amounts to no more than a 
dilution of the nominal capital of the corporation, and in nowise 
disturbs the existing relations among the shareholders. And 
where the property against which the stock is issued is of suffi- 
cient value, the stock will be treated as full paid, and the holder is: 
not liable to creditors of the corporation for further calls. The 
dissenting stockholder would be in evil case indeed if, after hav- 
ing the new stock forced upon him, he should be held liable to 
creditors upon it; but of course he could obtain relief by injunc- 
tion against the issue of the stock if the surplus assets of the cor- 
poration were not sufficient to warrant the stock dividend. 

The idea that the contract between a corporation and one who 
takes stock in it is different from any other contract, in that it 
may be modified by one of the parties without the other’s con- 
sent, is an anomaly in the law. Strangely enough, it seems, to 
have had its indirect origin, in this country, in what is usually 


2 Potts v. Wallace, 146 U. S. 680. 
2 Williams v. W. U. Tel Co., 93 N. Y. 162. 
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regarded as the most extreme application of the provision in the 
federal constitution to preserve the inviolableness of contracts. 
Almost immediately following the decision in the Dartmouth 
College case,! holding that a corporate charter constituted a con- 
tract between the corporation and the state granting it, nearly 
all the states, to avoid the effect of that decision, adopted amend- 
ments to their constitutions or enacted general statutes, providing 
in substance that all statutes granting corporate franchises should 
be subject to amendment, alteration or repeal, like other statutes. 
The purpose of these provisions was well understood to be merely 
to prevent the vestment of contract rights in the corporation as 
against the state; but in some jurisdictions they have received a 
construction which, carried to its logical end, would destroy the 
contract relation between the corporation and shareholders and 
among the shareholders themselves. 

What is believed to be the correct view is illustrated by a lead- 
ing case in New Jersey.? 

In that case a stockholder in a railroad company formed to 
build and operate a certain line had applied for an injunction 
restraining the corporation from building under legislative au- 
thority an additional line not contemplated by the company’s char- 
ter. The statute under which the corporation was formed con- 
tained the usual reservation of the power of repeal, alteration or 
amendment, and under this reservation the corporation sought to 
uphold the second statute as constitutional. Chancellor Zabriskie 
said in the course of his opinion: : 





“The object and purpose of these provisions are so plain, and so 
plainly expressed in the words, that it seems strange that any doubt 
could be raised concerning it. It was a reservation to the state for 
the benefit of the public, to be exercised by the state only. The 
state was making what had been decided to be a contract, and it 
reserved the power of change, by altering, modifying or repealing the 
contract. Neither the words, nor the circumstances, nor apparent 
objects for which this provision was made can, by any fair con- 
struction, extend it to give a power to one part of the corporators, as 
against the others, which they did not have before. It was to avoid 
the rule in the Dartmouth College case, not that in Natusch wv. Irving, 
that the change was made.” 


1Dartmouth College v. Woodward, 4 Wheat. 518. 
*Zabriskie v. Hackensack & N. Y. R. R. Co., 18 N. J. Eq. 178 
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To the same effect is Ireland v. The Palestine, etc., Turnpike 

2., decided by the Supreme Court of Ohio in 1869.1. A turnpike 
company was organized under a law imposing no individual lia- 
bility upon stockholders beyond the amount of their subscriptions. 
Ireland was a subscriber to the stock, and had paid his subscrip- 
tion. Subsequently the legislature of Ohio passed an act author- 
izing such corporations as should accept its provisions to issue 
bonds to complete their roads or pay their debts, making the 
stockholders individually liable on such bonds to the amount of 
their stock. The directors assumed to accept the act on behalf 
of the corporation, and issued and sold bonds under its provisions. 
A later act provided that a majority of the shareholders, at any 
meeting duly called, could make an assessment pro rata for the 
payment of such liability. The assessment was ordered by a 
majority of the stockholders. Ireland dissented, and was sued 
by the company and a judgment obtained against him in the 
iower court for his share of the assessment. The appellate court 
held that the act authorizing the assessment was unconstitutional, 
saying one becomes a stockholder by virtue of a contract with the 
company, and he has a right to stand upon the terms of that con- 
tract, interpreted and limited by the laws under which it was 
made. 

The case of Sherman v. Smith, decided by the New York Court 
of Appeals, and affirmed by the Supreme Court of the United 
States,” holds the reverse of what was determined by the Ohio 
case above cited, except that in the New York case the statute im- 
posing personal liability upon the stockholders was not by its 
terms retroactive. A banking company was organized under the 
law of New York, in which there was reserved the power of 
repeal or amendment, which provided that the shareholders should 
not be individually liable for the debts of the bank unless the 
articles of association so provided. The articles of association 
of this bank contained express provision that there should be no 
personal liability upon the stockholders. Subsequently the con- 
stitution of New York was amended making the shareholders of 
every such bank liable for debts incurred after the amendment 


219 Ohio St. Rep. 369. 
#Sherman v. Smith, 66 U. S. 587. 
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went into effect. The bank became insolvent, and a receiver was 
appointed who brought suit against the defendant, a dissenting 
stockholder, to enforce his liability, and obtained judgment. The 
Supreme Court declined to consider whether or not the provision 
of the New York constitution would have been valid if it had 
been made applicable to preéxisting indebtedness, and properly 
left to the New York courts all questions of construction of the 
amendment to the constitution of that state, including its appli- 
cability to existing banks. 

A more recent decision of the Supreme Court of the United 
States in the case of Looker v. Maynard’ is in line with the fore- 
going. À life insurance company was formed under the laws of 
Michigan. The constitution reserved to the state the power to 
amend, alter or repeal such laws. The articles of association pro- 
vided that the directors should be classified so that they should 
hold office for three years and one third of the number should be 
elected annually, and that each stockholder should have one vote 
for every share of stock held by him. Afterward the legislature 
passed an act requiring all directors to be elected annually, and 
providing for cumulative voting in such elections. The matter 
came up in a proceeding in the nature of quo warranto to try the 
title of certain directors claiming their offices under the cumula- 
tive method of voting. Justice Gray, delivering the opinion of 
the Court, recalled that the Dartmouth College Case concerned 
“the right of a legislature to make a change in the number and 
mode of appointment of the managers of a corporation, and de- 
clared the act valid. 

The facts in the Massachusetts case of Durfee v. Old Colony 
Railroad Co.’ are similar to those in some of the cases that have 
been discussed, but the Court reaches its conclusion by a process 
of reasoning that is unique. A railroad company was incor- 
porated by special act of the Massachusetts legislature, for the 
purpose of constructing a road from Fall River to Boston. By 
a later act the company was authorized to extend its line to con- 
nect with another road. The amendment was accepted on behalf 
of the corporation by a majority of the stockholders. The plain- 


1179 U. S. 46. 
£5 Allen 230. 
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tiff, a stockholder, sued to enjoin the carrying out of the exten- 
sion, and the injunction was denied. The court took the position 
that the only contract that they were bound to consider was the 
contract between the state and the corporation; that it was a term 
of that contract that the charter might be altered, amended or 
repealed at the will of the legislature; that the legislature could 
not force the corporation into a new enterprise without the assent 
of the corporation, but that consent had been given by the legally 
constituted agents of the corporation—a majority of the stock- 
holders. 

This reasoning seems defective in two respects—first, in ignor- 
ing the contract between the corporation and its shareholders, the 
validity of which is impaired by any act of the legislature that 
increases the powers of any part of the shareholders and dimin- 
ishes the powers of others, and second, in assuming that a major- 
_ ity of the stockholders are the agents of the corporation for all 
purposes. 

There can hardly be a more interesting or more important 
question in the law of private corporations than this one of the 
effect of a reservation to the state in general terms of the power 
to amend or repeal a charter or the laws under which it was 
granted. If the effect is to give to the legislature power to alter 
the relations existing among the shareholders, it becomes impor- 
tant to know the extent of the power thus conferred. May the 
legislature under such a reservation so amend the charter as to 
reduce the percentage of preferential dividend to which a pre- 
ferred stockholder is entitled? And if his dividends may be 
reduced, why may they not be cut off altogether? There is no 
basis in reason for such a construction. A contract subject to 
unlimited modification by one of the parties, or by the legislature 
in the interest of a party, lacks the certainty and binding force 
that are the essential characteristics of a contract, and is no con- 
tract at all; and it is hardly conceivable that any legislature would 
frame laws providing for the formation of corporations and 
invite the investment of capital in them on such terms. If any 
force is to be given to these reservations beyond effecting the 
well-understood purpose of protecting the interests of the state, 
the extent to which the contract rights of stockholders may be 
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modified ought to be exactly specified. Otherwise every pre- 
sumption ought to be against any interference with the rights of 
shareholders among themselves. 

A recent decision in New Jersey, that has attracted wide popu- 
lar notice because of the vast sum involved, is of sufficient scien- 
tific interest to warrant a brief analysis of the case.’ 

The United States Steel Corporation was organized under the 
general corporation law of New Jersey in 1901, with an author- 
ized capital of one billion one hundred million dollars, half of 
which was seven per cent. cumulative preferred stock. The act 
under which the company was formed reserved to the state the 
power of alteration, amendment or repeal. The act provided 
several methods for the reduction of capital stock, only one of 
which need be mentioned, namely, “by the purchase at not above 
par of certain shares for retirement.” 

By an amendment passed in 1902 the legislature authorized 
certain corporations having preferred stock, with the consent of 
two thirds in interest of each class of stockholders present at a 
meeting properly called, and with the consent of the holder of 
any such preferred stock, to redeem and retire the preferred stock 
of such holder out of bonds or the proceeds of bonds of the cor- 
poration. The stockholders, by vote of the requisite two thirds, 
authorized the retirement of two hundred millions of dollars of 
the preferred stock by the issue of five per cent. bonds secured 
by a mortgage upon all the property of the corporation. The 
complainant, a dissenting holder of preferred stock, obtained from 
the Vice-Chancellor an injunction against the carrying out of the 
scheme. The corporation appealed to the Court of Errors and 
Appeals. Judge Van Syckel delivered the opinion of the court, 
and upon the question of the effect of the clause in the statute re- 
serving the power of amendment, said, citing Kean v. Johnson? 
and Zabriskie v. Hackensack :5 

“It must be conceded that it is firmly settled in our jurisprudence 
that the rights reserved in this sixth section to amend, alter or repeal 
charters, extends only to the modification or destruction of rights as 
between the state and the corporation, but that the rights of the 
stockholders inter sese can in no respect be impaired except in so far 


as impairment may result from an alteration required by the public 
interest.” 

1 Berger v. United States Steel Corporation. 

*1 Stockton (N. J.) 40r. 

* Supra. 
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But the court found a way to uphold the validity of the conver- 
sion plan without relying upon the amending act. The trans- 
action had been treated by the Vice-Chancellor as an exchange of 
preferred stock for bonds, and was characterized by him as a 
preferential distribution of assets, without warrant in the con- 
stitution of the corporation, and in effect a fraud upon the stock- 
holders who did not accept or acquiesce in the scheme. The 
appellate court, however .gnored the idea of exchange or con- 
version and treated the transaction as a purchase of preferred 
stock, holding that when a corporation has the undoubted power 
to reduce its capital by the “purchase of certain shares for retire- 
ment,” it is perfectly competent for it to make such purchase on 
credit or to borrow money for the purpose and to issue its evi- 
dences of indebtedness, secured or unsecured, in payment. 

This is a novel proposition. So far as I have been able to 
ascertain, no court has before held that stock could be retired 
except out of surplus, or by a reduction of the capital to the 
amount of the capital stock left outstanding.’ If this decision is 
followed generally it is difficult to see how any one can invest 
money in a stock corporation with safety. Let it be assumed, for 
the purposes of argument, that the Steel Corporation’s assets are 
exactly equal to the amount of its debts and its preferred stock 
outstanding (and that is all that the amendment of 1902 re- 
quired), and that the common stock has a speculative value only, 
dependent entirely upon the prosperity and the future earnings 
of the corporation. Now if the corporation may retire a part 
of the preferred stock by the issue of bonds, it may retire all of 
it, leaving the corporation insolvent. 

Can it be pretended that the position of the common stock- 
holder is not radically changed without his consent and in a man- 
ner not within the contemplation.of the parties when he became 
a stockholder? It 1s true that, before, his rights were subject to 
the claims of the preferred stockholder, for dividends and for the 

7In Strong v. Brooklyn Crosstown R. R. Co., 93 N. Y. 426, the New York 
Court of Appeals merely held that where certificates of indebtedness, issued to 
retire stock, had been issued without objection and remained outstanding for 
more than three years, and it did not appear that their issuance impaired the 


capital as reduced, the court would not enjoin payment. 
See also Currier v. The Slate Co., 5-6 N. H. 262. 
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principal or par value of the preferred shares in case of dissolu- 
tion ; but he could wait through hard times in the hope of receiv- 
ing dividends in prosperous times; whereas, with the preferred 
stock converted into bonded indebtedness, his stock may be wiped 
out whenever a default in the payment of interest occurs. And 
as for the holder of preferred stock, he has an enormous mort- 
gage lien placed ahead of his shares without any addition to the 
assets of the corporation, and in order to participate in the secur- 
ity to any extent must surrender his contract right to seven per 
cent. dividends and accept interest at five per cent. Differences 
of opinion may well exist among the preferred stockholders as to 
which course is the more desirable, but there ought to be a clear 
legal basis for forcing the minority into this change of position 
against their will. One party to a contract cannot vary its terms 
merely because he or the court considers the position of the other 
party improved by the change. As was argued for the complain- 
ant in this case, if the change proposed had been that all assenting 
preferred stockholders who should waive their right to seven per 
cent. dividends, and accept five per cent., upon two fifths of their 
holdings, should have priority in the payment of dividends over 
other preferred stockholders, the transaction could not have been 
defended as constitutional ; yet that is the result of the conversion 
plan approved by the court, with this addition, that the bonds have 
priority as to principal as well as to interest. 

If the decision is wrong, the error seems to be due to the court’s 
assumption that the power of the majority to borrow money for 
the corporation is without limit. The corporation had undoubted 
power, by the common law, the New Jersey statutes and its cer- 
tificate of incorporation, to borrow money and to mortgage the 
corporation’s property as security for payment, but only for the 
purposes for which the corporation was formed. Was the cor- 
poration formed to juggle with its own stock, and to change the 
very basis of its existence at the whim of the majority? 

Although the court held that the transaction would have been 
valid before the amendment of 1902, and that therefore the 
amendment need only be considered as prescribing the method by 
which the reduction must be made, it endeavored to show that the 
amendment could be sustained in any event in the light of recent 
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decisions under the English Companies Act and its various 
amendments. 

The decision of Vice-Chancellor Kindersley, in 1865 in the 
case of Hutton v. Scarborough Cliff Hotel Co. although the 
subject of some unfavorable criticism, was followed in a number 
of cases until 1897. That case came before the Vice-Chancellor 
twice. The first decision was that a company which had not 
issued the whole of its original authorized capital could not issue 
the unallotted shares as preferred shares unless authorized to do 
so by its memorandum or articles of association. This decision 
was affirmed on appeal by the Lord Chancellor, Lord Westbury, 
who said: 

“The proposal is not, as has been suggested, a matter of mere 
internal regulation; for if it be carried into effect the result will be 
that the shareholders, instead of standing upon terms of equality, 
will be divided into two classes, of which one will have priority over 
the other. That is not a matter of internal regulation, but an essen- 
tial alteration of the basis of the company.”? 

And commenting upon this decision in a case decided in the 
Court of Appeal, Lord Justice Lindley said that the decision 
would have been correct even if the whole of the original capital 
had been issued, and the preferred shares had been new and addi- 
tional capital.® 

When the case came before the Vice-Chancellor a second time 
the company, by special resolution of the shareholders, had 
amended the articles so as to authorize an issue of preferred 
shares. The amendment was alleged to have been made pursu- 
ant to section 50 of the Companies Act of 1862, which provided 
that, subject to the provisions of the Act, and to the conditions 
contained in the memorandum of association, any company 
formed under the Act might, in general meeting from time to 
time, by passing a special resolution, alter any or all the “regula- 
tions” of the company. The Vice-Chancellor again granted an 
injunction to a holder of common shares, and the case was not 
appealed. 

The second decision of Vice-Chancellor Kindersley was, how- 
ever, expressly disapproved by the Court of Appeal in 1897 in the 


*2 Dr. & Sm. 514, 521. 
24 D. J. & S. 672. 
* Andrews v. Gas Meter Co., L. R. (1897), 1 Ch. 361. 


230 THE BRIEF. 


case of Andrews v. Gas Meter Co., although it would seem that 
the cases might have been distinguished. In that case the com- 
pany’s articles of association contained provision for increasing 
the capital, by the issuance of new shares, but provided that any 
capital raised by the creation of new shares should be considered 
as part of the original capital, and “subject to the same provi- 
sions in all respects, whether with reference to the payment of 
calls or the forfeiture of shares on non-payment of calls, or other- 
wise.” There was no provision in the original memorandum or 
in the original articles for any preferences among the different 
issues of shares. Later a resolution was adopted by the share- 
holders providing for an issue of five per cent. non-cumulative 
preferred shares. When the preferred shares had been outstand- 
ing many years, during which dividends had been paid upon them, 
it was found that the corporation had accumulated a large surplus, 
which the directors proposed should be distributed as profits 
among the holders of the common shares. The holders of the 
preferred shares now claimed that the issue of their shares as pre- 
ferred shares, with dividends limited to five per cent. per annum, 
was unauthorized, and that in consequence their shares must be 
treated as common shares and the holders entitled to participate 
in the accumulated surplus with the holders of the original com- 
mon shares. The action was brought by a holder of common 
shares to have it determined who were entitled to the surplus 
profits. The lower court, following the decision in Hutton v. 
Scarborough Cliff Hotel Co., held that the-issue of the new 
shares as preferred shares was invalid, that the holders of the new 
issue were not entitled to be treated as shareholders of the com- 
pany at all, and that their only remedy was restitution of the 
money which they had contributed to the company. Upon the 
appeal the holders of the preferred shares dropped their prepos- 
terous claim to be treated as holders of common shares, and stood 
upon their rights as preferred shareholders, entitled only to the 
preferential dividend which they were receiving. The Court of 
Appeal held that the issue of preferred shares, not being expressly 
prohibited by the memorandum, was valid; that the provision 
against such issue in the articles was of no effect because the orig- 
inal articles were subject to amendment by the terms of the stat- 
* Supra. 
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ute, and that the provision in the statute for alteration of the 
“regulations of the company contained in the articles” covered 
a change so fundamental as the giving of priority to one class of 
stockholders. 

The case of Allen v. Gold Reefs? goes even further. The com- 
pany was formed in 1895 under the Companies Acts of 1862 to 
1890. The articles of association provided that the corporation 
should have a “first and paramount lien for all debts, obligations 
and liabilities of any member to or toward the company upon all 
shares (not being fully paid) held by such member.” A holder 
of shares, some fully paid and others partly paid, died owing a 
considerable sum to the corporation on account of assessments 
against the unpaid shares. Subsequent to the shareholder’s death 
the articles were amended by omitting from the provision above 
quoted the words “not being fully paid,” for the admitted purpose 
of making it applicable to both classes of the deceased sharehold- 
er’s shares. 

The corporation had the undoubted power under section 50 of 
the Companies Act to make the amendment to the articles, but 
the court held that it was properly applicable to existing indebted- 
ness. 

I believe no similar holdmg can be found in the American deci- 
sions. The most that can be said is that the British parliament 
is under no such constitutional restraint as are our state legisla- 
tures touching the inviolableness of contracts. 

Commenting upon these decisions, the editor of the new edi- 
tion of Buckley on the Companies Acts*somewhat ruefully admits 
that the position taken in earlier editions—that the power of al- 
teration given by section 50 is limited by ordinary principles of 
contract, and cannot be extended to take away from a corpora- 
tor “rights personal to himself attaching to his ownership of 
his shares’”’—cannot be held consistently with these decisions, and 
adds: 

“ Possibly the limitation upon the power of altering the articles 
may turn out to be that the alteration must not be such as to sacrifice 


the interests of the minority to those of a majority, without any 
reasonable prospect of advantage to the company as a whole.” 


1L. R. ch. (1900) 656. 
*8th ed., p. 217. 
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Just what reasonable prospect of advantage to the company 
“as a whole” will reconcile the minority to having their interests 
sacrificed to the majority depends, no doubt, largely upon the 
measure of altruistic feeling possessed by the individual share- 
holder. It is conceivable that in the case of one whose entire 
interest in the corporation is taken by the forfeiture of his shares, 
this feeling might be altogether lacking. 

No one can study these cases and compare them with earlier 
decisions, and escape the conclusion that the courts in some cases 
have held themselves in some way bound to give effect to the pur- 
poses of the majority, even though it were necessary, in doing so, 
to strain the contract tie of the corporate constitution to the 
breaking point. When did it become one of the functions of a 
court to make a new and better contract for the parties when that 
made by the parties themselves should become irksome to one of 
them? If the members of a stock corporation may not look to the 
charter of the corporation and to the provisions of existing laws 
to learn definitely what their rights as stockholders are, then in 
legal contemplation the relation of stockholder carries with it no 
rights. 

The first consideration in any system of jurisprudence should 
be that justice shall be done under fixed and stable laws. But 
perhaps it will be in keeping with the dominant spirit of material- 
ism to consider the practical effect of a loose construction of these 
contracts aside from abstract principles of justice. The result 
must certainly be to destroy confidence in the stock corporation 
as a safe and eminently useful business contrivance. When it 
becomes known that safety lies only in the control of a majority of 
the stock of a corporation, no prudent man will be numbered with 
the minority. 

In a large proportion of the cases in which the acts of the 
majority are attacked as ultra vires there arises some question of 
estoppel. Of course the consent or acquiescence of stockholders 
cannot operate to enlarge the powers of the corporation in any 
case where the public is concerned to restrain the corporation 
within the limit of the powers given to it by its charter ; but where 
the question is one in which the public has no interest, the ordi- 
nary rules of estoppel apply.! 


1 Kent. v. Quicksilver Mining Co., 78 N. Y. 159. 
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No effort will be wasted in an attempt to reconcile decisions 
that are irreconcilable, but it is believed that the following propo- 
sitions are supported by logic and consistent with the more con- 
servative decisions : 

1. The charter of a corporation constitutes a contract between 
the corporation and the stockholders, and between each stock- 
holder and every other stockholder, that the corporate assets shall 
be applied and the corporate affairs conducted only in the man- 
ner and in furtherance of the objects expressed in the charter. 

2. The contract is to be interpreted by the laws under which 
it was made. 

3. In the absence of authority in the corporate constitution, the 
majority’s power to enact or accept amendments is limited to 
such as are merely regulative of the company’s action in pursu- 
ance of the original objects, without affecting the fundamental 
rights of the shareholders, or such as enlarge the corporation’s 
powers without altering the objects. 

4. A reservation to the state, in general terms, of the power 
of amendment or repeal gives the legislature no power to make 
any amendment modifying the rights of stockholders inter sese, 
except as such rights are incidentally affected by legislation in 
the public interest. 


There is a noticeable tendency, in the formation of stock cor- 
porations under general laws, to give to the directors every power 
not expressly reserved by statute to the stockholders, and to ex- 
clude the minority, as far as possible, from any voice in the man- 
agement of the corporate affairs. The statutes of many states . 
are so drawn as to favor this centralization of power. Some such 
provision as the following is found in the charters of many new 
““industrials” : 

“The board of directors, and when the board is not in session the 
executive committee, in addition to the powers and authorities by 
statute and by the by-laws expressly conferred upon them, are hereby 
empowered to exercise all such powers, and to do all such acts 
and things as may be exercised or done by the corporation, 
but subject, nevertheless, to the provisions of the statute, of the 
charter, and to any regulations that may from time to time be made 


by the stockholders; provided, that no regulations so made shall 
invalidate any provisions of this charter, or any prior acts of the 
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By Fritz v. Brresen,} 
OF THE NEw YORK AND THE WASHINGTON Bars. 


I. VIOLATIONS. 


Not quite a century ago Europe awoke to the fact that this 
country afforded a haven of refuge to those suffering from the 
oppressions of monarchical rule; and it soon after realized 
that the resources of this country enabled it to support an 
unlimited number of persons. Political refugees and others suf- 
fering from European economic conditions flocked to this coun- 
try, most of them of a good hardy stock, willing to perform hard 
labor, and happy in any pursuit which ensured them a living. 
Americans soon realized that this labor was a source of great 
wealth, and immigration from foreign countries was welcomed, 
until it resulted in our great alien population. 

This and America’s increasing foreign trade made it advan- 
tageous for other countries to make treaties with us regarding 
the status and rights of their citizens or subjects when tempor- 
arily residing or permanently domiciled within our boundaries. 
Such treaties exist to-day between the United States and almost 
every other government, and nearly every such treaty contains 
a clause by which the respective governments guarantee to the 
citizens of the other within its boundaries full protection and the 
most constant security for their persons and property. Our treaty 
of 1871 with Italy contains the following provision: 

ARTICLE III.—The citizens of each of the high contracting parties 
shall receive, in the states and territories of the other, the most con- 
stant protection and security for their persons and property, and shall 
enjoy in this respect the same rights and privileges as are or shall be 
granted to the natives, on their submitting themselves to the condi- 
tions imposed upon the natives.’ 

1 Field '97. 
3 Compilations of Treaties in Force, Government Printing Office, Washing- 
ton, 1899, p. 310. 
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Jur treaty of 1853 with the Argentine Republic contains the 

lowing provision : 

ARTICLE XIII.—The citizens of the United States and the citizens 

the Argentine Republic, respectively, residing in any of the terri- 

ries of the other party, shall enjoy, in their houses, persons and 
‘operties the full protection of the government.’ 
The United States has always been zealous in enforcing 
n behalf of its own citizens the fullest performance by other 
‘Ountries of treaty stipulations protecting American citizens 
Within them, but when the treaty rights of aliens within the 
boundaries of this country are violated, our government finds 
itself in the peculiar position of being unable to fulfill its 
treaty obligations. This is due to the peculiar nature of our 
form of government. Ordinary offences against persons are 
punishable only under state laws and cognizable only by state 
tribunals. When a state is either unable or unwilling properly 
to protect aliens in their treaty rights and to prosecute and punish 
the violators of such rights, our federal government is forced to 
confess that, although it has made the treaty, it is not in a 
position to enforce its provisions within its own boundaries. 
Again and again have foreign nations insisted upon prompt pun- 
ishment of offences against their citizens domiciled here, and in 
each instance has our government been forced to confess that its 
hands were tied. It has, to be sure, in aggravated cases paid a 
money compensation for the injury done; but this has not saved 
it from the just ridicule of other nations. 

Perhaps the greatest instance of flagrant violation of the treaty 
rights of aliens that has occurred in this country was the New 
Orleans massacre of 1891. A number of Italians were impris- 
oned in the jail at New Orleans, charged with murdering Chief 
of Police D. C. Hennessy on October 15, 1890. On March 14, 
1891, a mob stormed the jail, and lynched eleven of the prisoners, 
three of whom were Italian citizens. Of these three, two had not 


1 Compilations of Treaties in Force, Government Printing Office, Washing- 
ton, 1899, 8; similar provisions are in the treaties with the following countries: 
Bolivia, 1858, Art. 3, p. 63; Great Britain, 1815, Art. 1, p. 216; Greece, 1837, 
Art. 1, p. 268; Haiti, 1864, Art. 8, p. 276; Honduras, 1864, Art. 2, p. 300; Japan, 
1894, Art. 2 and 3, p. 353; Nicaragua, 1867, Art. 7, p. 457; Paraguay, 1859, Art. 
9, p. 485; Persia, 1856, Art. 3, p. 490; Peru, 1888, Art. 2, p. 485; Prussia, 1828, 
Art. 1, p. 516; Russia, 1832, Art. 1, p. 513; Sweden and Norway, 1827, Art. 1, 
p. 611. 
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yet been tried, and one had been tried, but the jury had disagreed, 
and he was being held for a new trial. The Italian Ambassador 
immediately urged Mr. Blaine, then Secretary of State, to cause 
the guilty parties to be brought to justice. Mr. Blaine thereupm 
wrote to Governor Nicholls of Louisiana, calling attention to the 
treaty with Italy and to its violation. The report of the Italian 
Consul at New Orleans to Baron Fava, dated March 15, 1891, 
shows that the city authorities did not do their full duty in pre 
venting the assembling of the mob, and in protecting the prison- 
ers, and on March 31, 1891, Baron Fava submitted formally the 
following demand of his government: 


“The reparation demanded by the Government of the King, as I 
have had the honor to inform you in our interviews held during the 
last few days, was to consist of the following points: 

“1. The official assurance by the Federal Government that the 
guilty parties should be brought to trial. 

“2. The recognition, in principle, that an indemnity is due to the 
relatives of the victims.” 


The Ambassador thereupon informed Mr. Blaine that diplo- 
matic relations between the United States and Italy had been 
partially severed : 


“Your excellency was pleased to declare to me that, as the Federal 
Government did not think that it could take this view of the case, it 
declined to take the two aforesaid demands into consideration. 

“Under these circumstances, the Government of His Majesty, con- 
sidering that the legitimate action of the King’s minister at Wash- 
ington becomes inefficacious, has ordered me to take my departure on 
eave.” 


In his reply to this note, addressed to the secretary of the Ital- 
ian legation, who had been left in charge, Mr. Blaine said: 


“I have endeavored to impress upon him [Baron Fava] in the 
several personal interviews with which he has honored me, that the 
Government of the United States is utterly unable to give the assur- 
ance which the Marquis Rudini [the foreign minister at Rome] has 
demanded. Even if the National Government had the entire juris- 
diction over the alleged murderers, it could not give assurance to any 
foreign power that they should be punished. The President is 
unable to see how any government could justly give an assurance of 
this character in advance of investigation or trial. 

“In the Constitution of the United States it is declared that 
“*Tn all criminal prosecutions the accused shall enjoy the right to 
a public and speedy trial by an impartial jury of the state and district 
wherein the crime shall have been committed.’ 
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It needs no argument to prove that a jury could not be impartial 
were in any sense, or to any degree, bound, before the trial of the 
ased, by an assurance which the President of the United States 
| ventured to give to a foreign power. 

‘In the Constitution of the State of Louisiana, under whose im- 
diate jurisdiction the crimes were committed, substantially the 
me provision is found, so that the Governor of that State would be 
sunable to give a pledge in advance for the result of a trial under 
tate law as the President would be were it practicable to try the 
taders of the mob under the laws of the United States. 

“In Baron Fava’s second point he demands the recognition, in 
principle, that an indemnity is due the relatives of the victims. He is 
assuredly under a grave error when he declares that the United 
States Government declined to take this demand into consideration, 
and I shall regret if he has communicated such a conclusion to your 
Government. The United States, so far from refusing, has distinctly 
Tecognized this principle of indemnity to those Italian subjects who 
May have been wronged by a violation of the rights secured to them 
Br the treaty with the United States concluded February 26, 

1.” 


The Italian Minister of Foreign Affairs thereupon withdrew 
from his former position and stated, through the secretary of the 


kgation, as follows: 

“ The Government of the King of Italy has asked nothing beyond 
the prompt institution of judicial proceedings through the regular 
channels. It would have been absurd to claim the punishment of the 
paity parties without the warrant of a regular judgment. The 

talian Government now repeats the demand. Not until the Federal 
Government shall have explicitly declared that the aforesaid proceed- 
ings shall be promptly begun can the diplomatic incident be con- 
sidered as closed.” 

In his reply to this note, addressed to the secretary of the lega- 
tion, on April 14, Mr. Blaine gave this assurance: 


“If it be found that a prosecution can be maintained under the 

statutes of the United States, the case will be presented to the next 

d jury according to the usual method of criminal administration. 

ut if it shall be found, as seems probable, that criminal proceedings 

can only be taken in the courts of Louisiana, the President in this 

direction can do no more than to urge upon the state officials the duty 
of promptl bringing the offenders to trial.” 

“The United States did not by the treaty with Italy become the 
insurer of the lives or property of Italian subjects resident within our 
territory. No government is able, however high its civilization, how- 
ever vigilant its police supervision, however severe its criminal code, 
and however prompt and inflexible its criminal administration, to 
secure its own citizens against violence promoted by individual 
malice or by sudden popular tumult. The foreign resident must 
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be content in such cases to share the same redress that is offered by 
the law to the citizens, and has no just cause of complaint or right to 
ask the interposition of his country if the courts are equally open to 
-him for the redress of his injuries. 

“ The treaty in the first, second, third and notably in the twenty- 
third articles, clearly limits the rights guaranteed to the citizens of 
the contracting parties in the territory of each to equal treatment and 
to free access to the courts of justice. Foreign residents are not 
made a favored class. It is not believed that Italy would desire a 
more stringent construction of her duty under the treaty. Where the 
injury inflicted upon a foreign resident is not the act of the govern- 
ment or its officers, but of an individual or a mob, it is believed that 
no claim for indemnity cari justly be made, unless it shall be made 
to appear that the public authorities charged with the peace of the 
community have connived at the unlawful act, or having timely 
notice of the threatened danger, have been guilty of such gross 
negligence in taking the necessary precautions as to amount te 
connivance. 

“If, therefore, it should appear that among those killed by the mob 
at New Orleans there were some Italian subjects who were resident 
or domiciled in that city, agreeably to our treaty with Italy, and not 
in violation of our immigration laws, and who were abiding in the 
peace of the United States and obeying the laws thereof, and of the 
state of Louisiana, and that the officers charged with the duty of pro- 
tecting life and property in that city connived at the work of the 
mob, or upon proper notice or information of the threatened danger, 
failed to take any steps for the preservation of the public peace and 
afterwards to bring the guilty to trial, the President would under 
such circumstances feel that a case was established that should be 
submitted to the consideration of Congress with a view to the relief of 
the families of the Italian subjects who had lost their lives by lawless 
violence.” 


In a note addressed by the Italian Minister of Foreign Affairs 
to the secretary of the legation, published in the newspapers of 
May 4, 1891, the former complained that the demands made by 
the Italian government had not yet been complied with: 

“We are under the sad necessity of concluding that what to every 
other government would be the accomplishment of a simple duty is 
impossible to the Federal Government. . . . We have affirmed, and 
we again affirm our right. Let the Federal Government reflect upon 
its side if it is expedient to leave to the mercy of each state of the 
Union, irresponsible to foreign countries, the efficiency of treaties 
pledging its faith and honor to entire nations.” 

The entire incident was terminated by the offer of the United 
States, on April 12, 1892, to pay 125,000 francs indemnity to 
Italy and by the immediate acceptance of this offer, diplomatic 
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relations between the two countries were fully reëstablished.! 
{t may be added that the money paid by the United States gov- 
emment was not appropriated by Congress, but had to be taken 
from the Secret Service Fund.? 

Unfortunately the foregoing is not the only instance of a claim 
made by Italy for the killing of Italian subjects in this country. 
An March, 1895, three Italian laborers were killed at Walsenburg, 

Colorado, by an armed body of men; two others, who were 
attacked, escaped by flight and incurred pitiable disabilities 
through exposure. One of the murdered men had been shot 
while on his way to prison under the guard of deputy sheriffs, 
and two were shot in the prison itself. It appears that the state 
officials had not taken sufficient precautions to prevent the mur- 
der. Again our government had to confess its inability to prose- 
cute the murderers, and again it did not have the moral courage 
to admit its liability under the treaty with Italy.* However, 
President Cleveland in a special message to Congress, February 
3, 1896, suggested that a sum of money be appropriated to be paid 
to the Italian government: 

“Without discussing the question of the liability of the United 
States for these results, either by reason of treaty obligations or 
under the general rules of international law, I venture to urge upon 
the Congress the propriety of making from the public treasury 

pt and reasonable pecuniary provisions for those injured and 
or the families of those who were killed.” 

Congress by an act approved June 8, 1896, made the following 
appropriation: “To the Italian government for full indemnities 
to the heirs of three of its subjects who were wantonly killed and 
to two others who were injured in the state of Colorado by resi- 
dents of that state, $10,000.00.’ ‘ 

On August 8, 1896, three Italians imprisoned in the jail at 

Hahnville, Louisiana, charged with murder, were taken from jail 
and lynched by a mob. The sheriff, who seems to have had 


‘Foreign Relations of the United States, 1891 (Italy) ; id., 1892. See also 
American Annual, 1891, Vol. XXXI., pp. 833-4; and the New York Tribune, 
March 15 to April 17, 1891. 

*Congressional Record, 52d Congress, 1st Session, p. 4,599. 

*Foreign Relations, 1805, Part II. (Italy—Killing of Italian Laborers in 
Colorado), pp. 938-956. 

‘Id., 1896, p. 426. 
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knowledge of the plot to lynch the prisoners, had protected the 
jail for three days by troops, and then, in the belief that the angry 
spirit of the town had cooled down, had withdrawn the soldiers. 
The withdrawal was immediately followed by an attack upon the 
jail and the lynching. 

The Italian government, through its Ambassador, Baron Fava, 
immediately made the usual demand for prompt punishment of 
the offenders, and the payment of an indemnity. The Secretary 
of State, Mr. Olney, again had to admit the want of power on 
the part of our government to take any steps to punish the 
guilty persons, and to confess that the entire matter had to be 
left with the state of Louisiana. The grand jury of the parish 
stated that it was unable to discover the offenders. Baron Fava 
urged that it must be possible to ascertain who the members of 
the mob were, and intimated that the federal government should 
itself take steps to bring the guilty persons to justice.! 

The matter was finally settled by an appropriation made by 
Congress in an act approved July 19, 1897: 

“ Relief of Subjects of Italy: To pay out of humane consideration 
and without reference to the question of the liability therefor, to the 
Italian Government, as full indemnity to the heirs of three of its 
subjects . . . who were taken from jail and lynched in Louisiana 
in eighteen hundred and ninety-six, $6,000.00.” 

It will be noted that in all of these three cases the government 
paid an indemnity, but took great care to avoid acknowledging 
any liability or setting a precedent. 

It was compelled, however, substantially to admit that it was 
unable effectively to carry out its treaty stipulations and, in fact, 
to carry them out at all; that the only body that had the power to 
do so was the government of a state which was neither a party 
to the treaty, nor even a person in international law. 

Still a fourth claim made by the Italian government arose out 
of the murder of five Italians by a mob in Tallulah, Louisiana, 
on July 22, 1899. This matter has not yet been settled. 

Another important series of claims arose from the murder of 
Chinese subjects by American mobs. In 1880, a mob attacked 


3 Foreign Relations (Italy), 1896. 
* Id., 1897, pp. 353-354 
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the Chinese residents in Denver, Colorado, destroying a large 
amount of property and killing one Chinaman. A demand by 
the Chinese government that the guilty persons be punished and 
that an indemnity be paid was refused by our government on the 
ground that the state authorities had not been remiss in protect- 
ing the interests of the Chinese, and had quickly quelled the riot.! 
On September 2, 1885, a mob in Rock Springs, Wyoming, 
killed twenty-eight Chinese subjects and wounded fifteen. Again 
ademand for punishment and indemnity was made.? Secretary 
Bayard in a letter to the Chinese Ambassador, February 26, 1886, 
again tried to show that our government was without liability in 
the matter : 


“To the judicial branch is committed the administration of 
remedies for all wrongs, and its courts are open, with every aid they 
tan devise to secure publicity and impartiality in the administration 
of justice to every human being found within their jurisdiction. Pro- 
viding thus a remedy for all individuals, whether many or few, rich 
or poor, and of whatever age, sex or race or nationality, the question 
of liability for reparation or indemnity for losses to individuals, 
Occurring in any way, must be settled by the judgments of the judi- 
Gal branch, unless the act complained of has been committed under 
Oficial authority in pursuance of governmental orders to that 


“Yet I am frank to say that the circumstances of the case now 
tinder consideration contain features which I am disposed to believe 
may induce the President to recommend to the Congress, not as 
under obligation of treaty or principle of international law, but solely 
from a sentiment of generosity and pity to an innocent and unfortu- 
nate body of men, subjects of a friendly power, who, being peaceably 
employed within our jurisdiction, were so shockingly outraged ; that 
n view of the gross and shameful failure of the police authorities 
at Rock Springs, in Wyoming Territory to keep the peace, or even 
‘© attempt to keep the peace, or to make proper efforts to uphold the 
aw, or punish the criminals, or make compensation for the loss of 
sroperty pillaged or destroyed, it may reasonably be a subject for the 
senevolent consideration of Congress whether, with the distinct 
inderstanding that no precedent is thereby created, or liability for 
want of proper enforcement of police jurisdiction in the territories, 
hey will not, ex gratia, grant pecuniary relief to the sufferers in the 
case now before us to the extent of the value of the property of 
which they were so outrageously deprived, to the grave discredit of 
‘epublican institutions.”? 

* Foreign Relations (China), 1881, pp. 317-337. 
3 Id., 1885, pp. 187-191; 1886, pp. 101-168. 
* Id., 1886, p. 165. 
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President Cleveland in a special message to Congress March 
26, 1886, recommended the payment of an indemnity to China. 
An appropriation was made by Congress and China declared her— 
self satisfied.’ 

Within five days after the last-named massacre, three Chinese 
subjects were killed by a mob at Seattle, Washington, and vio- 
lence was threatened to all Chinamen unless they left the terri- 
tory by November 1, 1885. The government was able to per- 
suade the territorial authorities to take prompt steps to prosecute 
the offenders and to protect the Chinese residents, and the Am- 
bassador declared himself satisfied with this action.’ 


II. OBLIGATIONS. 


The events just narrated give rise to the question of the duties 
of our government under a treaty with another nation in which 
it guarantees, as it does for instance in the treaty of 1871 with 
Italy, that the citizens of the foreign nation shall receive the most 
constant protection and security for their persons and property, 
and shall enjoy in this respect the same rights and privileges as 
are or shall be granted to natives. By becoming a party to such 
a treaty our government has assumed certain duties; and in cast 
of the neglect of such duties, it incurs certain liabilities. 

In a certain respect the federal and the state governments have 
complied in the fullest and most liberal sense with the provisions 
of these treaties. An alien has the same right to sue in the courts 
in this country for an injury to his person or property as has a citi- 
zen of the United States. He stands before the law on a perfect 
equality with all citizens of the United States, without being sub- 
jected to a great many of the duties of a citizen. He has also the 
advantage that he may bring suit in a court of the United States,’ 
a privilege which is not generally extended to a citizen of the 
United States. In most instances a state government will give 
protection to the person of an alien as generously and as readily 
as to its own citizens, and will punish offences against aliens 45 
quickly and as thoroughly as an offence against one of its owt 


1 Foreign Relations, 1887 (China), pp. 243-244. 
? Id., 1885, pp. 193-198. 
*U. S. R. S. Sec. 629. 
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citizens. But instances will arise in which a state, either through 
supmeness or neglect or prejudice, will not perform its duties 
towards an alien, and that these have occurred often enough to 
give rise to serious international questions has already been dem- 
onstrated. In view of such occurrences it becomes important to 
asertain whether the merely “permissive” attitude of the United 
States, that of not prohibiting an alien from enjoying civil right 
ind full protection of state laws, is a sufficient compliance with 
the letter and with the spirit of the treaties. 

Treaties generally receive a liberal interpretation, the intention 
f the contracting parties rather than the letter being allowed to 
ontrol! As in all civilized countries aliens stand on an equal- 
y before the law in so far as the security of their persons and 
roperty is concerned it must be assumed that the parties to a 
eaty containing stipulations similar to those contained in the 
alian treaty above referred to must have intended to secure at 
ast the same amount of protection which they would have en- 
yed without the treaty. The mere fact that the right of the 
hinese Ambassador and of the Italian Ambassador in the cases 
reviousiy mentioned to demand the punishment for offences 
zainst the subjects of their respective countries and an indem- 
ity was not disputed as a matter of international law, shows that 
ar government at least has recognized the principle that more 
lan a mere “permissive” construction is to be placed upon the 
‘eaties ; and, as in the case of private contracts, a treaty in so 
ir as it concerns the rights of individuals must be construed not 
nly by the fair intention of the parties’ but by the construction 
hich has been placed by the executive upon the terms of the 
‘eaty. * 

It is obvious, as Mr. Blaine said in his letter of April 14, 1892, 
lat a government does not by such a treaty become the insurer 


1 Kent’s Commentaries, p. 174. 

8“ We are to construe this treaty [between Great Britain and the United 
tates] as we would construe any other instrument, public or private. We 
re to collect from the nature of the subject, from the words and the context, 
ie true intent and meaning of the contracting parties, whether they are A 
ad B, or happen to be two independent states.” Marryatt v. Wilson, 1 B. & P. 
Eng.) 436. See also U. S. v. D’Anterive, 10 How. (U. S.) 609. 

vi v. De Uriarte, 16 F. R. 93. See also Foster v. Neilson, 2 Pet. (U. 
.) 253 
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of the lives or property of the subjects of a foreign state resident 
within its territory. That is a matter of common sense, and no 
government can fairly claim that it is entitled to an indemnity 
merely because its citizens have been injured by human violence 
within the boundaries of the United States. The terms of the 
treaty are not broad enough to cover such a construction; they 
guarantee merely that citizens of foreign countries shall receive 
the same protection, rights and privileges that are enjoyed by 
natives. 

However, these very terms under the very narrowest possible 
construction make it incumbent upon our government at least to 
provide a means of punishing offences against aliens even though 
we may not go so far as to assert that it is a duty of the govern- 
ment to protect an alien from mob violence. 

Applying to these treaties the same rules as to private con- 
tracts, namely, that the construction which has been placed upon 
them or similar treaties by the parties to be charged should be 
admissible as a true construction thereof, it will be of interest to 
note just how our executive department has construed them. In 
the letter already referred to Mr. Blaine said, replying to the 
demand of Italy: 

“Where the injury inflicted upon a foreign resident is not the act 
of the Government or of its officers but of an individual or of a mob, 
it is believed that no claim for indemnity can justly be made, unless 
it shall be made to appear that the public authorities charged with the 
peace of the community have connived at the unlawful act, or having 
timely notice of the threatened danger, have been guilty of such 
gross negligence in taking the necessary precautions as to amount 
to connivance. . . . (If) the proper officers charged with the duty of 
protecting life and property in that city connived at the work of the 
mob, or, upon proper notice or information of the threatened danger, 
failed to take any steps for the preservation of the public peace and 
afterwards to bring the guilty to justice, the President would under 
such circumstances feel that a case had been established that should 
be submitted to the consideration of Congress with a view to the 
relief of the families of the Italian subjects who had lost their lives 
by lawless violence.” 

This statement by our executive seems to leave no doubt of the 
liability of our government for damages when it appears that the 
proper officials, even those of a state government, have been 
remiss in their duty and have not given the same protection to 
aliens that is usually given to natives. 
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However, our government has put itself on record as demand- 
ing an even broader right for its own citizens abroad. On April 
15, 1856, a number of American citizens were killed by a mob 
in Panama while on their way to California by way of the Isth- 
mus. Secretary Marcey wrote to Mr. Bowling, the American 
Minister at Bogota : 


“This state of insecurity is very prejudicial to both countries and 
it is not to be doubted that when properly urged upon the considera- 
tion of New Grenada that government will take prompt and effectual 
Measures to insure to the citizens of the United States the most 
ample protection for their persons and property on the Isthmus 
within its territory. This is not only a duty of national obligation, 
but it is expressly provided for in the treaty of the 12th of December, 
1846, between the United States and New Grenada.” 


An indemnity was insisted upon by the United States and was 
afterwards paid by the government of New Granada.! This 
demand shows that our government claimed that it was a national 
obligation apart from treaty stipulation that foreigners should be 
protected by a state while within its boundaries. 

In 1874 and 1875 American citizens were killed at Ahualulco, 
and at Acapulco, State of Guerrero, Mexico. Mr. John W. Fos- 
ter, afterwards Secretary of State, but at that time our Ambassa- 
dor to Mexico, referring to this matter, wrote the following on 
January 30, 1875, to Secretary of State Fish: 


“I took occasion to say [to the Mexican Minister of Foreign 
Affairs] that the manner in which the assassination of Rev. Mr. 
Stephens, at Ahualulco, had been treated by the authorities, was not 
satisfactory to my government, and that if no more prompt and suc- 
cessful measures for punishment followed the assault and murder 
at Acapulco, it might occasion grave international difficulties, and it 
certainly would place in greater peril the lives of a number of Amer- 
ican citizens in other parts of the Republic. . . . The neglect to 
correct the leading instigators in the assassination of Ahualulco and 
the long delay in the punishment of a single participant in the affair, 
has encouraged the intolerant classes, who felt immunity from the 
authorities, and a reign of terror prevailed against Protestantism. 
The trouble was with the people, not with the Governor; and so it 
will be elsewhere unless swift and severe punishment follow such 
outbreaks as those at Ahualulco and Acapulco. 

“ Mr. Lafragua acknowledged the force of my remarks, but if the 
Federal Government had done all it legally could do, what more could 


I expect? 
international Arbitration, Moore, p. 1,362 et seq. 
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“T replied that it was no reparation for the lives of American 
citizens sacrificed to say that the law placed the punishment in the 
hands of local authorities and courts, when the criminals went unpun- 
ished and the slaughter of my countrymen by fanatical mobs con- . 
tinued. The government of the United States looked to the federal 
administration of Mexico to protect its citizens, and not to the local 
authorities and courts. It was not for me to dictate or suggest how 
the federal government should exert its influence with these authori- 
ties, but in the name of my government I must imperatively demand 
that in some way it find an efficacious remedy.” 

In a letter of February 9, 1875, he writes that he claims full 
indemnity and compensation to the bereaved family of the Ameri- 
can citizen assassinated and for the loss sustained by any failure 
of the authorities to afford protection guaranteed to American 
citizens by articles 14 and 15 of the treaty of 1831.1 

Having thus formally made a demand that the federal authori- 
ties of a state with a form of government similar to ours punish 
offences against American citizens which under the laws were 
cognizable only by state governments of that country, it would 
be rather stultifying to say that our government is not bound by 
its treaties to mete out like punishment for offences against aliens. 
Again, Secretary Fish in his letter of February 19, 1875, laid 
down the dictum “that neglect to prosecute offenders would be a 
denial of that justice which the aliens’ government has a right to 
expect” ;? and in a letter of December 16, 1873, “that justice may 
as much be denied when it would be absurd or useless to seek it 
by judicial process as if it were denied after having been 
sought.”# 

The conclusion is obvious and has been stated by Professor E. 
W. Huffcut in the following words: 

“It would seem reasonable that no greater international responsi- 
bility rests upon a government for the unlawful action of a mob than 
for the unlawful action of a private individual. And in general this 
proposition is true. It is only when the government either, having 
knowledge of the intention of the mob, fails to use due diligence in 

reventing it from assembling and executing its design, or else, 
having knowledge of its actual and continuing violence, fails to use 
due diligence to suppress it, that any responsibility can attach to the 
government, as such, for the injuries suffered by the aliens. This is 
believed to be a fair statement of the rule of international law as it is 
applied to practice by the powers of the civilized world. 

1Foreign Relations, 1875, Part II. (Mexico), pp. 855-884. 

$Jd., 1875 (Mexico). 
37d., 1873 (Brazil). 
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“In addition to this rule, however, and in many cases a corollary 
to it, is the further rule that the government is under an interna- 
tional obligation, first, to use all proper means for the punishment 
of the offenders, and second, to provide a legal remedy to the suf- 
ferers or their representatives. Upon the first point, our govern- 
ment has again and again enunciated the principle that a wilful 
neglect to bring the transgressors to justice is an implied sanction of 
their acts.’ 

It would not be feasible for our government to give an alien 
the right to call upon it for protection of his person. The in- 
stances of flagrant violation of treaty rights in this respect are 
not sufficiently frequent to make it worth while to provide the 
mecessary federal machinery to protect aliens. This matter can 
with sufficient safety be left to the states. But the federal gov- 
ernment can provide a means to set the state machinery in motion 
for the purpose of punishing offenders against aliens. The ma- 
chinery, in the shape of the United States courts, is already in 
existence and in good working order, and all that would be 
necessary would be to give to these courts jurisdiction to take 
cognizance of criminal offences against aliens. The most bitter 
complaint on the part of foreign governments has been, not that 
its subjects were not sufficiently protected in this country, but 
that the offenders have not been brought to justice. 

If the United States courts were given jurisdiction in these 
cases the government would be in a position to instruct its district 
attorneys to take the steps necessary to lay before the federal 
grand juries information upon which indictments can be founded. 

The advantage of having the prosecution lie in the hands of a 
federal district attorney and before a United States court would 
consist not only in the ability of the federal government to control 
the proceedings, but also in the greater assurance that a fair trial 
may be had. State judges and state district attorneys being elec- 
tive officers are more liable to be subject to local prejudice. 


III. REMEDIES. 


The President, with the concurrence of two thirds of the Sen- 
ate, has power to make treaties,* and Congress has the power to 
make all laws which shall be necessary and proper for carrying 

1Annals American Academy Political and Social Science, Vol. IL, No. 1, 


July, 1891, p. 73, “International Liability for Mob Injuries.” 
8 Constitution, Art. II., Sec. 2 (2). 
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out the powers vested in the President.’ Congress, therefore, 
can pass a law which is necessary and proper for the proper 
enforcement of its treaty stipulations. In United States v. 
Forty-three Gallons of Whiskey,” it was held that a law of Con- 
gress which provided for the enforcement of a treaty obligation 
with an Indian tribe that no liquor be sold to any member 
of that tribe was valid, and that such an act could be enforced 
even against a citizen of a state who had sold liquor to an Indian 
within the state and not on the Indian reservation. 

In 1871 Congress passed an act* providing for the punishment 
of conspiracy to deprive, either directly or indirectly, a person or 
class of persons of the equal protection of the law, and of equal 
privileges and immunities under the laws. It was attempted to 
apply this act to conspiracy against a citizen of a state; but in 
United States v. Harris‘ the Supreme Court declared this 
law to be unconstitutional on the ground that Congress did not 
have the power to provide for the punishment of a conspiracy 
whose object was to deprive a citizen of the-United States of the 
equal protection of the law, this being a right reserved to the 
state governments. However, in the case of Baldwin v. Franks” 
the United States District Attorney argued that, although the act 
might be unconstitutional when the offence was against a citizef1 
of the United States, the law was constitutional so far as it pro- 
vided for the protection of aliens in the enjoyment of treaty 
rights. The Supreme Court held that although the act, so far as 
it provided merely for the protection of aliens under treaties_ 
might be constitutional, it was vitiated as a whole by the uncon- 
stitutional provision. The court, however, stated that Congress 
had the power. to provide for the punishment of those who vio- 
lated the treaty rights of aliens: 

‘That the treaty making power has been surrendered by the state 
to the government of the United States is unquestionable. It is true 
also that the treaties made by the United States and in force are par” 


of the supreme law of the land, and that they are binding within th. 
territorial limits of the state as they are elsewhere throughout tha 
1 Constitution, Art. I, Sec. 8 (18). 
2108 U. S. 491. 
SU. S. R. S., Sec. 5519. 
“106 U. S. 629. 
5120 U. S. 678. 


FEDERAL PROTECTION OF DOMICILED ALIENS. 251 


ominion of the United States. . . . That the United States have 
ower under the Constitution to provide for the punishment of those 
rho are guilty of depriving foreign subjects of any of the rights, 
rivileges, immunities or exemptions guaranteed to them by this 
reaty we do not doubt. What we have to decide is whether this has 
een done.’ 


Again, in United States v. Pinott Reese? the Supreme Court 
aid : 

“ Rights and immunities created by or dependent upon the Con- 
titution of the United States can be protected by Congress. The 
orm and the manner of the protection may be such as Congress in 
he legitimate exercise of its legislative discretion shall provide. 
[his may be varied to meet the necessities of the particular right to 
e protected.’ 

The rights and immunities granted by a treaty to aliens are 
reated by or dependent upon the Constitution of the United 
states.* 

In Logan v. United States‘ the Supreme Court said: 

“Among the powers which the Constitution expressly confers 
pon Congress is the power to make all laws necessary and proper 
or carrying into execution the powers specifically granted to it and 
f other powers vested by the Constitution in the government of the 
Jnited States or in any department or officer thereof. In the exer- 
ise of this power of legislation Congress may use any means appear- 
ng to it most eligible and proper and which are adapted to the end 
o be accomplished and are consistent with the letter and with the 
pirit of the Constitution.” 

As the Supreme Court is the highest court in which the judicial 
ower of the United States is vested,® and as its power extends 
o all cases arising under the laws of the United States and 
reaties made under their authority,° and as all laws of the United 
states made in pursuance of the Constitution and all treaties made 
mder the authority of the United States are the supreme law of 
he land,’ the foregoing opinions of the Supreme Court must be 
1eld to be conclusive in regard to the right of Congress to pass 
ny and all laws which may be proper and necessary to protect 
aliens in the enjoyment of their treaty rights. A law such as 


1120 U. S. p. 683. 

19 U. S. 214, 217. 

3 Constitution, Art. II., Sec. 2 (2); Art. VI. (2). 
*144 U. S. 263, 283. 

5 Constitution, Art. III, Sec. 1. 

*Id., Art. III, Sec. 2. 

"Jd., Art. VI. (2). 
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proposed which would give the federal courts power to punish 
all acts which would constitute crimes under the laws of the state 
or territory wherein committed, when they violate treaty rights 
of aliens, has been shown to be not only proper but necessary to 
enable the government to carry into effect its treaty obligations. 
Congress certainly has, therefore, the power to pass such a law. 

A bill to provide for such a law has twice been introduced in 
the Senate; once in 1891,! shortly after the New Orleans massa- 
cre, and once in 1899,” shortly after the lynching at Tallulah, 
Louisiana. Unfortunately, the conscience and sense of responsi- 
bility of the United States had not been sufficiently quickened to 
withstand the assaults of those who were afraid that such a law 
would unnecessarily interfere with the right of the states to pun- 
ish offences committed within their boundaries. The spirit dis- 
played in the debate on the former bill* was unfortunate. The 
Senators argued that such a law would result in serious conflict 
of jurisdiction and would also produce the anomalous condition 
of having the criminal code of the United States composed of 
forty-five different codes, each of which could be changed or 
modified without consulting the federal government. They raised 
the demagogic question: Sh&ll we give a greater privilege to 
an alien who does not have to bear the burden of citizenship than 
to our own citizens? Shall we give an alien the right to appeal 
to two jurisdictions for redress and permit our own citizens to 
appeal to only one? It did not seem to occur to a majority of 
those who were heard in debate that the sad occurrence of the 
past two decades made it obligatory upon the part of Congress 
to provide without further delay some means for carrying out the 
solemn contracts of the government, and that the energy of the 
law-making body should be directed towards devising better 
means for so doing, if the means suggested did not meet with its 
full approval. But the consideration of this bill was constantly 
interrupted by the consideration of the Naval Appropriation Bill 
and the latter had the greater charm. 


* 52d Congress, 1st Session, S. 2409. 

*s56th Congress, 1st Session, S. 1580. 

* Congressional Record, 52d Congress, 1st Session, pp. 4548 et seq., 4599 ef 
seq., 4706 et seq. 
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The point most vigorously urged against the bill was that mak- 
| inga certain act which was an offence against the laws of the 
state also an offence against the law of the United States would 
result in a conflict of jurisdiction between the state and the fed- 
tral governments. It cannot be denied that a state has the right 
to punish an offence against its peace and dignity ;! but, on the 
other hand, it cannot be denied that the federal government has 
the right to punish an offence against its treaty stipulations, al- 
though the offence in each case may arise out of one and the 
same act. The difficulty, if such it may be called, would arise 
out of the dual character of our government. Every citizen of a 
state, being also a citizen of the United States, enjoys the pro- 
tection of both and owes duties to both. The duty to obey 
the laws of one is no greater or no less than the duty to 
obey the laws of the other. As the citizen is protected in life, 
liberty and the pursuit of happiness by his state government it is 
iNcumbent upon him not to violate the criminal laws of the state; 
but, on the other hand, as he receives protection also from the 
federal government, it is incumbent upon him to obey the laws 
of the United States government made under its Constitution. : 
When he is travelling or sojourning in a foreign country he 
is no longer protected by his state government but is protected 
by the strong arm of the federal government and in return can- 
not complain if the same strong arm under a treaty stipulation 
with a foreign nation interferes on behalf of aliens sojourning 
in the United States. The patriot founders of the Constitution 
embodied in that instrument the best plan of government they 
could devise. No better form of government had ever before or 
has since been devised or suggested for a free people. A citizen 
having voluntarily submitted himself to this form of government 
must be held to have assumed all the duties of a citizen, nor may 
he complain that this government has, under the Constitution and 
by a treaty, laid the duty upon him not to deprive an alien of the 
equal protection of the laws. Nor, a fortiori can he complain if 
this government passes laws in order to carry out its treaty obli- 
gations, however much they may affect him. 


1Constitution, Amendments IX. and X. 
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An act committed by a citizen of a state may be an offence 
against both sovereignties to whose laws he owes obedience. An 
assault upon a federal justice while on the bench and in the per- 
formance of his duties would be an offence against the peace of 
the state in which it is committed; and at the same time it 
would be an offence against the peace and dignity of the federal 
government. Such an offence could undoubtedly be punished by 
the state and it could be punished also by the federal government. 
Nor can the offender in such a case claim that he has twice been 
punished for the same offence. Having assumed a double duty 
and having violated this duty he may rightly twice be punished. 
It would be just as ridiculous to deny the double liability in such 
a case as it would be for one who has committed an assault upon 
another to deny his liability to the state for the crime and his 
liability civiliter to the party assaulted for the damage done. 

This principle has been fully recognized by the United States 
Supreme Court. In Moore v. Illinois,’ it said: 


“ Every citizen of the United States is also a citizen of a state or 
territory. He may be said to owe allegiance to two sovereigns, and 
may be liable to punishment for an infraction of the laws of either. 
The same act may be an offence or transgression of the laws of 
both. Thus, an assault upon a marshal of the United States, and 
hindering him in the execution of legal process, is a high offence 
against the United States for which the perpetrator is liable to pun- 
ishment ; and the same act may also be a gross breach of the peace of 
the state, a riot, assault, or murder, and subject the same person to a 
punishment under the State laws, for a misdemeanor or felony. That 
either or both may (if they see fit) punish such an offender, cannot 
be doubted. Yet it cannot truly be said that the offender has twice 
been punished for the same offence; but only that by one act he has 
committed two offences for each of which he is justly punishable. 


He could not plead the punishment by one as a bar to a conviction by 
the other.” 


In United States v. Cruikshank,’ the Supreme Court said: 


‘ Experience made the fact known to the people of the United 
States that they required a national government for national pur- 
poses. The separate governments of the separate states, bound 
together by the Articles of Confederation alone, were not sufficient 
for the promotion of the general welfare of the people in respect 
to foreign nations, or for their complete Protection as citizens of the 
Confederated States. . . . The people of the United States resident 


114 How. 13, 20. 
102 U. S. 542-549. 
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within any state are subject to two governments: one state, and the 
other national; but there need be no conflict between the two. The 
powers which one possesses the other does not. They are estab- 
lished for different purposes, and have separate jurisdictions. To- 
gether they make one whole, and furnish the people of the United 

tates with a complete government, ample for the protection of all 
their rights at home and abroad. True, it may sometimes happen 
that a person is amenable to both jurisdictions for one and the same 
act. Thus, if a marshal of the United States is unlawfully resisted 
while executing the process of the courts within a state, and the re- 
sistance is accompanied by an assault on the officer, the sovereignty 
of the United States is violated by the resistance and that of the state 
by the breach of peace, in the assault. So, too, if one passes counter- 
feited coin of the United States within a state, it may be an offence 
against the United States and the state; the United States because it 
discredits the coin; and the state, because of the fraud upon him 
to whom it is passed. This does not, however, necessarily imply that 
the two governments possess powers in common, or bring them into 
conflict with each other. It is the natural consequence of a citizen- 
ship which owes allegiance to two sovereignties, and claims protec- 
tion from both. The citizen cannot complain, because he has volun- 
tarily submitted himself to such a form of government. He owes 
allegiance to the two departments, so to speak, and within their 
respective spheres must pay the penalties which each exacts for the 
disobedience to its laws. In return, he can demand protection from 
each within its own jurisdiction.” 

While theoretically an annoying conflict of jurisdiction might 
arise in regard to the question of punishing offences against aliens 
by both the state and federal governments, no greater practical 
difficulty would arise than arises to-day out of any civil or crim- 
mal case in which the courts of both governments claim jurisdic- 
tion. It is, as the Supreme Court has said: 

“ A principle of universal jurisprudence that when jurisdiction has 
attached to a person or thing it is, unless there is some provision to 
the contrary, exclusive in effect until it has wrought its function.” 
It, therefore, follows that “ where a state court and a court of the 
United States may each take jurisdiction, the tribunal which first 
gets it holds it to the exclusion of the other until its duty is fully 
performed and the jurisdiction involved is exhausted; and this rule 
applies alike in both civil and criminal cases.” 

Another argument made against the bill was that it would 
make the criminal code of the United States consist of forty-five 
separate codes. Of course, it would be constitutional and pos- 
sible to pass one general statute applicable to all the states and 


1 Taylor v. Taintor, 16 Wall. 366, 370. See also Sharon v. Terry, 36 F. R. 
337, and McLane v. Holland Trust Co., 52 U. S. App. 599. 
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territories, but as the sixth amendment of the Constitution guar- 
antees to every citizen the right to trial by an impartial jury of 
the state or district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law,’ an 
offence even under this law would have to be tried within the state 
where committed. It would be more practical to have the fed- 
eral and the state criminal law in each state identical. A greater 
amount of harmony would result from this plan than from that 
of having one body of federal laws for all states relating to crimes, 
differing from the laws of the several states, and probably either 
more or less severe than has been assumed necessary by their leg- 
islators. Not only would this plan insure a fairer and quicker 
trial by a jury versed in the criminal laws of the state, but it 
would have the added advantage of preventing friction between 
the state and the federal governments, because in case of a trial 
in the United States Court the same body of laws would apply as 
in a trial in the state court, and the jury would be practically the 
same. Therefore, in such a trial, as all ideas of the state govern- 
ment in regard to the nature of the crime and the punishment 
would be given full effect and as a federal jury is made up of men 
of the state, the only difference would be that the hard work 
would be done by a federal district attorney and judge, thus tak- 
ing the burden of it from off the shoulders of the state officials. 
The lawyers of the state would not have to study a strange and 
new set of laws. By not increasing the difficulties of the lawyers 
to any appreciable extent, such a law would avoid friction; and 
would also materially assist in keeping down the trouble and ex- 
pense of conducting the trials. All these advantages can be 
claimed for the plan of adopting the criminal code of each state 
as a part of the criminal code of the United States in the matter 
of offences against aliens. 

Nor is such a plan of adopting the laws and practice of each 
state as a part of the laws and practice of the United States with- 
out precedent. With some few exceptions “the laws of the state 
in which the court is held shall be rules of decision as to the com- 
petency of witnesses in the courts of the United States in trial 
at common law, in equity and in admiralty.”* 


1 Constitution, Amendment VI. 
£U. S. R. S., Sec. 858 See also U. S. KR. S., 867. 
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‘< The practice, pleadings, forms and modes of proceeding in civil 
causes, other than equity and admiralty causes, in the circuit or 
district courts [in the United States] shall conform as near as may 
be to the practice, pleadings, forms and modes of proceedings exist- 
ing at the time in like causes in the courts of record of the state 
within which such circuit or district courts are held, any rule of court 
to the contrary notwithstanding.” 

‘€ In common-law causes in the circuit and district courts the com- 
plainant shall be entitled to similar remedies and attachments or other 
processes, against the property of the defendant, which are now 
provided by the laws of the state in which such court is held for the 
courts thereof; and such circuit or district courts may, from time to 
time, by general rules, adopt such state laws as may be in force in the 
states where they are held, in relation to attachments and all other 

esses.” 

‘€ Interest shall be allowed on all judgments in civil causes, . . . 
and may be levied by the marshal . . . in all cases where by the law 
of the state in which such court is held, interest may be levied by 
process or execution on judgments recovered in the courts of such 
state.” 

“ No person shall be imprisoned for debt in any state on process 
issuing from a court of the United States, where by the laws of such 
state, imprisonment for debt has been or shall be abolished. And 
all modifications, conditions, and restrictions upon imprisonment for 
debt, provided by the laws of any state shall be applicable, to the 
process issuing from the courts of the United States to be executed 
therein ; and the same course of proceedings shall be adopted therein 

, as may be adopted in the courts of such a state.” * 


The above extracts show that in most matters of evidence and 
remedy the law and practice of the several states have been made 
a part of the revised statutes. These statutes tend to promote 
convenience in the trial of causes in the federal courts and also 
give full effect to the ideas and theories of each state in regard to 
these subjects. How much more important it would be to give 
effect to the ideas of each state on the subject of criminal law 
and punishment in trials for offences committed within such 
states! At any rate no such inconvenience as has been suggested 
in the arguments in Congress nor in fact any inconvenience what- 
soever, has arisen from the necessity of importing the laws and 
practice of the states in regard to evidence and remedy into causes 
pending in the United States courts. 


2U. S. R. S. Sec. 914. 

*7d., Sec. 915. See also Secs. 916-933. 

*Id., Sec. 966. See also U. S. R. S., Sec. 967 and 988 
*Jd., Sec. 990. See also Secs. 991-993. 
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A further precedent may be found in provisions relating to 
pilots. The licenses and other general matters relating to pilots 
are regulated by the federal government,’ and section 4235 pro- 
vides that “until further provision is made by Congress, all pilots 
in the bays, inlets, rivers, harbors and ports of the United States 
shall continue to be regulated in conformity with the existing 
laws of the states respectively wherein such pilots may be, or such 
laws as the states may respectively enact for the purpose.” 

Another precedent is found in section 4092 which provides 
that the United States officers must not only respect the quaran- 
tines and other restrictions made by the health laws of any state 
respecting vessels, but shall faithfully aid in the execution of such 
quarantines and health laws. 

One more objection to full federal protection remains to be 
considered, viz., that an alien should not be given greater pro- 
tection than a citizen of the United States. 

This objection arises from a narrow-minded view of the situ- 
ation. In Saxon times strangers in England were deemed to be 
under the special protection of the King, just as orphans and ir 
sane persons are to-day. <A stranger has not the full protection 
of his life and property that is enjoyed by a native. The alien 
has little share in the family life of the country in which he 
sojourns. The practical protection afforded by friends and rela 
tives and by members of his political party is much greater that 
the theoretical protection of a statute. When an injury is in 
flicted upon a native citizen scores are ready to protect him an 
redress the wrong, while the alien in such a case is aided only a 
a matter of duty and charity. An American citizen when travel 
ling abroad insists upon receiving, and usually does receive, th 
very fullest protection of the national government of the countr 
in which he makes his temporary stay, and we should accord th 
same rights and privileges to the citizens of other nations ter 
porarily sojourning in America. 

The observance of our solemn treaty stipulations, respect fo 
our own government, America’s position as leader in the gen 
eral and democratic movements and her premiership commet 
cially among the world’s nations, demand a change of presen 
conditions and the enactment of some such law as is herein sug 

gested. FRITZ v. BRIESEN. 

1U. S. R. S., Title LIL, Ch. I. 


LAW AND LIBERTY.! 
By ALFRED STECKLER, 


A Justice or tHE Supreme Court or NEw York. 


To talk of law to you, gentlemen, subjects me to the criticism 
of claiming superior knowledge, but I know that you will not 
entertain such a thought against me. It is hard to talk of any- 
thing that is a matter of to-day, that is a matter in which the 
people are concerned, without touching on the law, for the law 
embodies the best judgment of the people, not only of this, but of 
scores of past generations. Carp at the law as much as you will, 
the fact remains that the law’s development has been the basis of 
human advancement. Religion, art and the sciences have all 
played their important parts, but the law has been the foundation 
of progress. That is why I rejoice in the fact that the fates di- 
rected my footsteps in the paths of the law; that is why I want 
to congratulate you, gentlemen, on having been similarly guided ; 
and that is why to-night, at the risk of being accused of offering 
primary thoughts to a post-graduate class, I shall speak for a few 
minutes about the law itself. I have not a thought that is new, 
nor an idea that you have not all cherished as I have. I simply 
want to touch on one or two old principles which, in the hurly- 
burly of business, we are prone to forget—to recall, as it were, a 
few of the cardinals of our faith. 

The people made the law and the people to-day are closer in 
touch with the law than they ever have been before. They are 
quicker to acknowledge obedience to the law, and they are also 
quicker to resent any intrusion upon their rights under the law. 
They look to us as lawyers, schooled in a profession, which their 
demand for right and justice brought into existence, to see to it 
that the law shall be their servant, not their master, so long as 
they abide by its authority. 


1An address delivered before the New York City Phi Delta Phi Club, 
October 20, 1902. 
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These are days—and we have every reason to rejoice over the 
fact—when in all countries and communities the demand is heard 
for reform. I am not speaking of reform in its narrow political 
significance, but in a broader sense, in fact in its broadest sense. 
Wherever the spirit of truth has entered the cry is heard, not 
hysterically, but firmly and persistently, that in the everyday 
affairs of life, in the business of existing, men must treat ther 
fellow men justly and honorably, yes, even generously. 

But in our enthusiasm for this spirit of reform we must not 
permit ourselves to be so zealous as to lose sight of the fact that 
we cannot correct abuses, real or fancied, by the use of a weapon 
that the law does not countenance. In matters of municipal re 
form this particularly applies. Let us, as lawyers, while advo- 
cating everything that will add to the decency and order of this 
magnificent municipality, see to it that in the building of addr 
tional barriers against evil our crusaders do not batter down any 
of the bulwarks behind which our citizens have established thew 
rights. It is in upholding the rights of the citizens that the law 
displays its dignity, demonstrates the source of its real powef 
So let me speak of some of these inalienable rights. 

The security of the dwelling, of the person, and of papers 1 
fundamental. The federal constitution guarantees it, saying: 

“The right of the people to be secure in their persons, house 
papers and effects against unreasonable searches and seizures, sha 
not be violated, and no warrants shall issue but upon probable caus 
supported by oath or affirmation, and particularly describing the pla 
to be searched and the persons or things to be seized.” 

Under our New York statute a search warrant is an order j 
writing, in the name of the people, directed to a peace office 
commanding him to search for personal property, and bring 
before the magistrate. Such warrant cannot be issued but upc 
probable cause, supported by affidavit, naming or describing tl 
person, and particularly describing the property and the place ' 
be searched. . 

*Tis as true to-day as it was centuries ago that every man 
house is his castle, but a man’s house is not his castle for stra 
gers. It cannot afford protection to a third party who fli 
thither, nor to his goods if brought there to prevent a lawful ex 
cution, nor to escape ordinary process of law. Our code ve: 
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clearly defines the right of a peace officer to enter or to seize, and I 
have no thought except to caution against thedanger of going fur- 
ther than the law permits. Judge Gaynor’ in a recent case said: 


“The far-reaching constitutional maxim that every man’s house 
is his castle has a history and a literature all its own, and is still as 
expressive and pregnant of the individual rights and liberties of a 
free le as when it first emanated from what Coke called the un- 
polished genius of the people. It burst asunder the bonds of despotic 
power. It is as vital now as when Chatham said of it: ‘ The poorest 
man may in his cottage bid defiance to all the forces of the crown. 
It may be frail ; its roof may shake; the wind may blow through it; 
the storm may enter; the rain may enter; but the King of England 
may not enter; all his force dares not cross the threshold of the 
ruined tenement.’ 

‘ Search warrants were never recognized by the common law as 
processes which might be availed of by individuals in the course of 
civil proceedings or for the maintenance of any mere private right; 
but their use was confined to cases of public prosecutions instituted 
and pursued for the suppression of crime or the detection and punish- 
ment of criminals. Even in those cases, if we may rely on the 
authority of Lord Coke, their legality was formerly doubted; and 
Lord Camden said that they crept into the law by imperceptible prac- 
tice. But their legality has long been considered to be established, 
on the ground of public necessity ; because, without them, felons and 
other malefactors would escape a detection.” 


As to the form of the warrant, general warrants to arrest per- 
sons not named or designated, or to search unnamed places are 
illegal. The warrant should be directed to a sheriff, constable 
or other peace officer, and not to a private person; the place to be 
searched and the property to be seized must be particularly de- 
scribed in the warrant; and, in the absence of a positive direction 
in the warrant that the search may be made in the night-time, it 
must be made during the day. The officer executing the war- 
rant may break open the outer or inner door of a building if, after 
proper notice, he is refused admission. Unless the oath or affr- 
mation on which the warrant was issued sets forth that a crime 
has been committed, and that there is probable cause to suspect 
that the offender, or the property which was the subject or instru- 
ment of the crime, is concealed in some specified house or place, 
the magistrate has no jurisdiction to issue such a warrant. Thus 
does the law, consistent with public rights, jealously guard the 
sanctity of the citizen’s home and secure to him unqualified do- 
minion over his property. 

* Field (Hon.). 
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By Article XIV. of the Amendments to the Constitution it is 
decreed that no state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
States; that no state shall deprive any person of life, liberty, or 
property without due process of law, or deny to any person with- 
in its jurisdiction the equal protection of the laws. And our New 
York constitution declares that no person shall be deprived of 
life, liberty or property without due process of law. 

As to privileges and immunities of citizens of the United States, 
all persons born or naturalized in the United States and subject 
to the jurisdiction thereof are citizens of the United States and 
citizens of the state in which they reside. The individual, there- 
fore, has rights as a citizen of the state which as a citizen of the 
United States he does not have, and vice versa, and the courts 
have frequently been called upon to distinguish these rights. 

In Crandall v. Nevada,! it was held that the right of free transit 
from state to state, and from any state to the seat of government, 
or to the parts of the United States, were rights appertaining to 
the citizen as a citizen of the United States; and that all rights 
claimed under treaty, or on the high seas, or in foreign countries; 
rights under the constitution and its amendments; rights of com- 
merce of any state with foreign countries—that these are rights 
which belong to persons as citizens of the United States, and are 
placed beyond the power of any state to abridge. 

Judge Washington, in Corfield v. Coryell, said :? 

“ The inquiry is, what are the privileges and immunities of citizens 
in the several states? We feel no hesitation in confining these ex- 
pressions to those privileges and immunities which are in their nature 
fundamental, which belong of right to the citizens of all free gov- 
ernments, and which have at all times been enjoyed by the citizens 
of the several states which compose this Union, from the time of 
their becoming free, independent and sovereign. What these funda- 
mental privileges are it would perhaps be more tedious than difficult 
to enumerate. They may, however, be comprehended under the fol- 
lowing general heads: Protection by the government ; the enjoyment 
of life and liberty, with the right to acquire and possess property of 
every kind, and to pursue and obtain happiness and safety, subject, 


nevertheless, to such restraints as the government may prescribe for 
the general good of the whole.” 


16 Wall. 35. 
24 Wash. C. C. 371. 
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In the Slaughter House Cases! it was held, however, that the 
regulation of the business of butchers in New Orleans was a 
regulation of a right of a citizen of the state, and did not pertain 
to his rights as a citizen of the United States. 

Under the fifth section of the Fourteenth Amendment, Congress 
is powerless to protect a citizen in his rights as a citizen of a 
State, for these rights are exclusively within the control of the 
State. 


Mr. Tucker says: 


“A citizen of this country, therefore, has two guardians; his 
Privileges and immunities are doubled. Those which are secured 
Under the Constitution and jurisdiction of the federal government 
belong to him as a citizen of the United States. Those which are 
Secured to him under the constitution and laws of his state belong to 
him as a citizen of the state.’ 


Subject to the provision of the Fifteenth Amendment, that the 
Tight of citizens of the United States to vote shall not be denied 
Or abridged on account of race, color, or previous condition of 
Servitude, the suffrage is exclusively under state jurisdiction; so 
that the United States can confer no such privilege within a state. 
The privilege to practise law in the state court belongs to the 
lawyer as a citizen of the state; as a citizen of the United States 
he may practise law in the courts of the United States. The 
right of a physician to practise his profession is a matter of state 
right and regulation, and in matters of police power the state is 
ordinarily supreme. 

The rights to life, liberty and property have been the begin- 
mings and incentives of all the activities and impulses of the 
human race. In every age and every clime, on every battlefield, 
in every council chamber, village, hamlet, and home these rights 
have been asserted, often triumphantly; but too frequently, alas, 
has tyranny and oppression crushed life, and with it the struggle 
for liberty and rights of property. Truly, the sentiment expressed 
by the illustrious Virginian—“Give me liberty, or give me death” 
—has been the mainspring of existence, the God-given desire 

implanted in the heart of man. 

The right to life, liberty and property is not preserved by the 

fundamental law to citizens merely. The constitutions decree 


116 Wall. 36. 
*Tucker, Constitutional Law. 
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that no person, without due process of law, shall be deprived of 
life, liberty or property. 

In determining the meaning of that “due process of law” with 
out which no person could be deprived of the rights we are con- 
sidering recourse was had to the provision of Magna Charta that 
“no freeman shall be taken, or imprisoned, or disseized, or out- 
lawed, or banished, or anyways destroyed, nor will the King pass 
upon him or commit him to prison; unless by the judgment of his 
peers or the law of the land”; and it was held that “due process 
of law,” in the Fourteenth Amendment, is the same thing as “the 
law of the land” in the Great Charter ; meaning, according to Mr. 
Story, that the powers of government must be exerted in each - 
particular case as the settled maxims of law permit and sanction, 
and under such safeguards for the protection of individual rights 
as those maxims prescribe for the class of cases to which the one 
being dealt with belongs. When life and liberty are in question 
there must, in every instance, be a judicial proceeding ; and that 
requirement implies an accusation, a hearing before an impartial 
tribunal, with proper jurisdiction, and a conviction and judgment 
before the punishment can be inflicted. But the states may pre 
scribe their own modes of proceeding and trial; the accusation 
may be by grand jury or without one; the trial by jury or by the 
court; and whatever is established will be due process of law, 50 
long as it is general and impartial in operation, and disregards 
no provision of the federal or state constitution. 

The equal protection of the laws, as far as the state is con- 
cerned, is also assured to all persons by the United States Con- 
stitution ; and in the Civil Rights Cases! the position of the get- 
eral government, as the guardian of its citizens and the persons 
within its jurisdiction, is well defined. 

These amendments in favor of personal liberty are to be intef- 
preted in the light of the law as it existed at the time they were 
adopted, not as reaching out for new guaranties of the rights of 
the citizen, but as securing to every individual such as he already 
possessed as a British subject, such as his ancestors had inherited 
and defended since the days of the Great Charter.’ 


1109 U. S. 3. 
£ Mattor v. U. S., 156 U. S. 237. 
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: the exercise of what is termed the police power of the state 
s power to prescribe regulations to promote the health, peace, 

‘als, education and good order of the people, and to legislate 

as to increase the industries of the state, develop its resources 

1 add to its wealth and prosperity, and its power of taxation, 

: amendments under consideration leave the states practically 

affected, so long as clear and hostile discrimination against par- 

cular persons and classes are not made. 

The last right I will refer to is the right of trial by jury. Our 
‘ate constitution provides that “trial by jury in all cases in which 
: has been heretofore used shall remain inviolate forever.” Un- 
ler Article III. of the Constitution of the United States, “‘the 

Trial of all crimes, except in cases of impeachment, shall be by 
jury”; and by Article VII. of the Amendments, which is applica- 
ble only to the federal government, it is declared that “in suits 
at common law where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved.” 

The Supreme Court of the United States decided that the pro- 
vision of the Constitution that the trial of all crimes shall be by 
jury, meant that not only felonies should be so tried, but also 
misdemeanors involving the deprivation of liberty. A different 
policy appears to prevail in this part of our own state, for it is 
only in exceptional cases in New York city that a jury is allowed 
in the trial of misdemeanors. 

I am a firm believer in the priceless right of trial by jury, espe- 
cially in criminal cases, and am convinced that it always tends to 
work for truth and justice. In civil cases also the result is usu- 
ally beneficent, despite the fact that judges and lawyers and liti- 
gants may criticize and find fault with the workings of the minds 
of twelve men as manifested by their verdict. In the nature of 
things humanity is imperfect, and it seems to me that this fact 
is often lost sight of when the system of trial by jury is under 

consideration. 

Thus imperfectly and unscientifically have I referred to some 
of the rights of persons, not with the idea of airing any knowl- 
edge on my part, but of recalling to your minds matters which 
you have often heard and read before, and with the view of pro- 
voking discussion of the topics which I have touched upon. 

ALFRED STECKLER. 
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Lincoln’s Notes for a Law Lecture. 


I am not an accomplished lawyer. I find quite as much mate 
rial for a lecture in those points wherein I have failed as in those 
wherein I have been moderately successful. The leading rule 
for the lawyer, as for the man of every other calling, is diligence. 
Leave nothing for to-morrow which can be done to-day. Never 
let your correspondence fall behind. Whatever piece of business 
you have in hand, before stopping, do all the labor pertaining to 
it which can then be done. When you bring a common-law suit, 
if you have the facts for doing so, write the declaration at once. 
If a law point be involved, examine the books, and note the au- 
thority you rely on upon the declaration itself, where you are sure 
to find it when wanted. The same of defenses and pleas. In 
business not likely to be litigated,—ordinary collection cases, fore- 
closures, partitions, and the like,—make all examinations of titles, 
and note them, and even draft orders and decrees in advance. 
This course has a triple advantage; it avoids omissions and ne- 
glect, saves your labor when once done, performs the labor out of 
court when you have leisure, rather than in court when you have 
not. Extemporaneous speaking should be practised and culti- 
vated. It is the lawyer’s avenue to the public. However able 
and faithful he may be in other respects, people are slow to bring 
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him business if he cannot make a speech. And yet there is not 
a more fatal error to young lawyers than relying too much on 
speech-making. If any one, upon his rare powers of speaking, 
shall claim an exemption from the drudgery of the law, his case 
is a failure in advance. 

Discourage litigation. Persuade your neighbors to comprom- 
ise whenever you can. Point out to them how the nominal win- 
mer is often a real loser—in fees, expenses, and waste of time. 
As a peacemaker the lawyer has a superior opportunity of being 
a good man. There will still be business enough. 

Never stir up litigation. A worse man can scarcely be found 
than one who does this. Who can be more nearly a fiend than he 
who habitually overhauls the register of deeds in search of defects 
in titles, whereon to stir up strife, and put money in his pocket? 
A moral tone ought to be infused into the profession which should 
drive such men out of it. 

The matter of fees is important, far beyond the mere question 
of bread and butter involved. Properly attended to, fuller jus- 
tice is done to both lawyer and client. An exorbitant fee should 
never be claimed. As a general rule never take your whole fee 

in advance, nor any more than a small retainer. When fully paid 
beforehand, you are more than a common mortal if you can feel 
the same interest in the case, as if something was still in prospect 
for you, as well as for your client. And when you lack interest 
in the case the job will very likely lack skill and diligence in the 
performance. Settle the amount of fee and take a note in ad- 
vance. Then you will feel that you are working for something, 
and you are sure to do your work faithfully and well. Never 
sell a fee note—at least not before the consideration service is 
performed. It leads to negligence and dishonesty—negligence 
by losing interest in the case, and dishonesty in refusing to refund 
when you have allowed the consideration to fail. 

There is a vague popular belief that lawyers are necessarily 
dishonest. I say vague, because when we consider to what ex- 
tent confidence and honors are reposed in and conferred upon 
lawyers by the people, it appears improbable that their impression 
of dishonesty is very distinct and vivid. Yet the impression is 
common, almost universal. Let no young man choosing the law 
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for a calling for a moment yield to the popular belief—resolve ty 
be honest at all events; and if in your own judgment you cannot 
be an honest lawyer, resolve to be honest without being a lawyer. 
Choose some other occupation, rather than one in the choosing of 
which you do, in advance, consent to be a knave.—Abraham Lin- 
coln, July 1, 1850. 

A Chapter Program. 

Numerically, the condition of the undergraduate part of the 
Fraternity is excellent. Langdell and Brewer, the two chapters 
founded last year, increase the number of chapters to thirty-four, 
and the chapters last year initiated a few more than four hundred 
men. But the conditions, aims, and work of the chapters vary 
widely. Many of the chapters are thoroughly organized, hold reg- 
ular meetings, maintain rooms or houses, have regular programs, 
and carry out and supplement the law-school work. Some chap- 
ters, however, are not thoroughly organized, hold their meetings 
at irregular times, and their activities are almost entirely social. 
Conditions at the different law schools are such that the work of 
the chapters must necessarily vary considerably, but chapter func- 
tions and activities should point and center to the one feature that 
distinguishes Phi Delta Phi from other fraternities, viz., its legal 
origin and basis. The fraternal and social side of chapter work 
is necessary but it should in the end be subordinated to the legal 
work. In numbers we are sufficient and increasing, and petitions 
from the Dickinson Law School and the Chicago University Law 
School, which will tend to increase the number initiated yearly, 
are now before the Fraternity. It is time and high time that 
decided effort be made to bring the chapters into closer harmony 
in their regular chapter work. 

In an earlier issue of the BRIEF we outlined somewhat in detail 
a yearly program for chapter work, which some chapters have 
followed with excellent results. As said before, local conditions 
must be considered in the work of each chapter, but officers and 
members should see that the work of the chapter, in the main, is 
directed along the following lines and in the following order: 

I. Pick out the strongest men of the entering class for the first 
initiation. Where rushing is necessary, begin it at the earliest 
possible moment, and under the direction of the chapter officers 
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instead of a committee. Select men for personal worth rather 
than for fit of clothes or papa’s rating. Stand on your own feet 
and, by all means, don’t expect the alumni to come back to help 
you organize. Hold your first initiation before the Christmas 
holidays. | 

2. Unless the chapter has a house or rooms already engaged, 
lease chapter rooms and get them convenient, comfortable, and 
Not too expensive and make the alumni help furnish them. 

3. Send the names and addresses and dues of initiates to the 
Secretary, as provided by the constitution within thirty days after 
the initiation. 

4. Organize the different classes in the chapter and hold weekly 
meetings, evenings for quizzes, reviews of class work, etc.; in 
those schools where practice and moot-court courses are not giv- 
en, take up such work systematically at these meetings. 

5. Hold a somewhat more pretentious monthly meeting dur- 
ing each month of the college year. The social element may 
well enter into such meetings. There should be a good dinner 
and prepared legal addresses and discussions. As many of the 
faculty as possible should be present, and the aim should be to 
have an enjoyable evening. 

6. Hold the spring initiation about Easter. This is the time 
to take in the friends of the men initiated in the fall. 

7. Have a final meeting at graduation and invite to it the 
alumni, faculty, and prominent members of the local bar. Make 
this the largest and most important meeting of the year. 

8. Elect the chapter officers before the summer vacation so that 
time will not be lost when the law school opens in the fall. 

Hops, at homes, and social functions can be given according 
to the nature and disposition of the various chapters but these - 
should be subordinated to the legal work. Use the prescribed 
form at the initiations. Don’t indulge in horse play. Use the 
song book at least at the monthly and annual meetings. If there 
are not sufficient books on hand write the Secretary for them. If 
the chapter is one of those chapters that needs a general awaken- 
ing and renovating, get to work and wake it up. If it is one 
of the twenty-five thriving chapters, see the activity is continued. 
Finally, run the chapter’s finances in such a way that your suc- 
cessors will not be obliged to shoulder a deficit. 
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Associate Justice Holmes. 


On August 11, President Roosevelt, Story ’82, appointed Hon. 
Oliver Wendell Holmes, Choate, to the vacancy caused by the 
resignation of Associate Justice Gray of the United States Su- 
preme Court. The appointment is pleasing to us legally and 
fraternally, for Justice Holmes is possessed of wide legal learn- 
ing, comprehensive original thought and moral courage and 
writes short opinions when length is not necessary, and it m- 
creases the representation of the Fraternity on the Supreme Bench 
to five, the four others being Chief Justice Fuller, Choate, and 
Associate Justices Harlan, Kent; Brewer, Green, and Brown, 
Kent. It is also currently reported that a similar vacancy to be 
caused by the early retiring of Mr. Justice Shrias was tendered 
by the President to Judge Taft, Kent, who declined because of 
his obligations as Governor of the Philippines. 

Justice Holmes was probably the most prominent judicial fig- 
ure in New England, and as was Mr. Justice Gray is elevated 
from the chief justiceship of the Supreme Court of Massachu- 
setts. It is said of him, “That he made the common law known 
to itself.” Dr. Holmes’ “My Hunt After the Captain,” telling 
of the Doctor’s long search over battlefield and through hospitals, 
after Antietam, in quest of his wounded son, will ever be a re- 
minder of the Justice’s days as a soldier. The New York Times 
summarizes his record as follows: 

“Twenty years ago Governor Long, of Massachusetts, appointed 
Oliver Wendell Holmes, Jr., to be an Associate Justice of the 
Supreme Judicial Court. In 1898 Governor Wolcott appointed him 
Chief Justice. Previous to his original appointment he had been a 
practicing attorney of distinction in Boston, a soldier, scholar, legal 


_writer, and scientist. He was born in Boston on March 8, 1841, so 
he is sixty-one years of age. 

“In early life he was equipped with the best advantages education 
and refined social environment could give. He had hardly been 
awarded his degree at Harvard, in 1861, when he enlisted in the 
Twentieth Massachusetts Regiment. When he was wounded, at 
Antietam, September 17, 1862, he was a captain in his regiment, 
having been promoted for gallantry. When he was mustered out 
he was a brevet lieutenant colonel. 

“ Returning from the war, Colonel Holmes took up the study of 
the law, and soon after was admitted to the bar. He edited the 
twelfth edition of ‘Kent’s Commentaries,’ since recognized as the 
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Standard edition of the famous work. His Alma Mater has showered 
many honors upon him, and in 1886 Yale conferred upon him the 
degree of LL.D. 

‘** Possessed of strong powers for diagnosis and analysis, his 
studies have been wide and varied and he 1s in the broadest sense a 
scholar. He has not adopted the easy course of following legal rules, 
mmerely because they exist as such without first tracing out their his- 
tory and origin and their relation to the matter in hand. His 
opinions, which run through the last forty-five volumes of the Massa- 
chusetts Reports are expressed in a fine literary style peculiarly his 
own, and they occasionally sparkle with wit. 

‘** He has generally reasoned and explained the law of the case in 
hand, citing such cases as may have had relation to it, without copy- 
Ang in a wholesale manner general rules. His opinions are almost 
always brief, and they are prepared generally with celerity. He does 
mot hesitate to make a precedent when he has none to follow, and 
labor men have had occasion more than once to praise him for his 
decisions in cases involving their interests. He thinks that working- 
men may combine for getting the most they can for their labor, just 
as capital may combine with a view of getting the greatest possible 
return. 

“€ Tt must,’ he says, ‘be true that when combined they have the 
same liberty that combined capital has to support their interests by 
arguments, persuasion, and the bestowal or refusal of those advan- 
tages which they otherwise lawfully control, so long as they do no 
violence or threaten no violence.’ 

“It was in the Vegelahn v. Gunter case, in the one hundred and 
sixty-eighth Massachusetts reports, that he took this stand. The 
question before the full court merely was whether the defendants, 
who were union upholsterers on strike, had a right to maintain a 
patrol of two men, walking up and down the sidewalk in front of 
the plaintiff’s shop and speaking to those desirous of entering the 
shop. There had been a temporary injunction issued by Judge 
Morton, which restrained, among other things, the maintenance of 
the patrol, and upon a final hearing on the merits of the case Judge 
Holmes had substantially followed the previous injunction, except 
that the patrol was not stopped; so as to all things, except the patrol, 
there was no question. 

“ The majority of the court held, however, that the patrol was a 
part of a conspiracy to interfere with the plaintiff’s business until 

e adopted the defendant’s schedule of prices, in combination with 
persuasion, social pressure, and threats of personal injury or unlaw- 
ful harm conveyed to his employes and those seeking employment 
under him, which amounted to a private nuisance which a court of 
equity would stop by injunction. 

“ The late Chief Justice Field and Justice Holmes dissented from 
so much of the opinion as required an injunction against the 
patrol, dissociated from threats of physical injury to person or 
property, and any combined attempt to injure the business, although 
without such threats and irrespective of the means employed. But 
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since that decision the English House of Lords has leaned Just «e 
Holmes’s way in its decision in the case of Allen v. 

“ Justice Holmes thinks that every time a Judge declines to nate 
whether certain conduct is negligent or not he shows his inability 
to state the law.” 


Alumnus Chapters. 


It is a pleasure to announce the founding of an alumnus chapter 
at Portland, Oregon. The chapter is composed largely of men 
from Miller chapter of Stanford University and from Chase of the 
University of Oregon Law School. Meetings are held regularly 
and legal work carried out. No regular club house has so far 
been arranged, but the members last spring acquired a house- 
boat which has been their headquarters and in which they have 
held their meetings and outings. They plan for this season 
permanent quarters in Portland. On January 5 the New York 
City Alumnus chapter holds a stated meeting for acting on its 
club house plan and we hope to announce shortly that a central 
house has been engaged in which the three chapters in that city, 
Story, at Columbia University Law School; Dwight, at the New 
York Law School; and Field, at the New York University Law 
School, will all have their headquarters with the Alumnus Club. 
At present, Field and Dwight have no rooms, but Story has at the 
Tuxedo, at 59th street and Madison avenue, New York City. 

Alumnus clubs and alumnus activity are greatly needed in sev- 
eral cities where chapters are located and where the local alumnus 
colony is sufficiently numerous. Some of these cities are as 
follows: At Boston there are about 200 alumni, and Webster 
chapter of the Boston University Law School, and Choate chapter 
of the Harvard Law School at Cambridge; at Minneapolis and 
St. Paul there are 180 alumni and Dillon chapter of the Univer- 
sity of Minnesota Law School; at Philadelphia there are about 
75 alumni and Gibson chapter of the University of Pennsylvania; 
at Detroit there are about 95 alumni and Kent chapter at Ann 
Arbor is only forty miles distant; at Columbus, Ohio, there are 
75 alumni and Swan chapter of the Ohio State University Law 
School ; at Buffalo there are about 85 alumni and Daniels chapter 
of the Buffalo University Law School; at Albany there are 65 
alumni and Jay chapter of the Albany Law School, and in St. 
Louis there are 190 alumni and Cooley chapter of the Washington 


EDITORIALS. 273 


University Law School. Besides the foregoing Comstock chapter 
at Syracuse, New York; Conkling at Ithaca, New York; Ranney 
at Cleveland, Ohio; and Hamilton at Cincinnati, Ohio, have 
sufficient alumni at hand to warrant organizing clubs. 

Legal work must be the basis of the organizations. The clubs 
and the chapters should use the same club house and cooperation 
should prevail generally. It will be found that the alumnus clubs 
can be maintained at very little expense, and that the members 
will get much benefit from them. The burden of starting should 
lie on officers of the local chapters and as so many fields are ready 
it is hoped that several organizations will be effected this year. 

The following suggestion comes from Washington for a plan 
for operating a general club house. It is based upon the success- 
ful experience of a fraternal organization in that city in conduct- 
ing a club house at comparatively small expense to its members. 

The alumnus club of Phi Delta Phi could rent a house of rather 
generous proportions and fit it up as a club house. It could 
then create a proprietary club called, for instance, the “Fraternity 
Club,” to which men who are alumni of other fraternities are 
eligible. The control of this club should be entirely in the hands 
of the Phi Delta Phi club, and all members of the latter could 
be made ex-officio members of the former. One entire floor of 
the building should be reserved for the exclusive use of the mem- 
bers of the Phi Delta Phi club, the remainder of the house being 
for the use of the members of the Fraternity Club. 

The cost of membership in the Fraternity Club could be made 
very low, anywhere from two to five dollars for initiation fees and 
from two to five dollars a year annual dues. With an attractive 
club house it would not be long before there would be a large 
number of applicants for membership in the Fraternity Club. 
The low dues would attract a great many men who would not 
have very much use for a club house and who would come only a 
few times each year, so that even with so large a membership, 
the house would probably at no time be uncomfortably filled. 

The membership of the Fraternity Club would be, of course, 
under the exclusive control of the Phi Delta Phi club, elections 
being made by a committee appointed by the latter. By limiting 
the field of choice to men who have been members of their college 
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- fraternities the chances are that, in spite of its size, the member- 
ship of the Fraternity Club will contain no undesirable element. 
The income from the initiation feees would soon be sufficient 
to pay for the furnishing of the house and the income from the 
annual dues would be sufficient to pay the rent. The profits on 
wines, cigars, billiards, etc., would be sufficient to pay the run- 
ning expenses of the club. The Phi Delta Phi club would have 
its club rooms and the use of the building free of charge and 
would have the full management of the entire club house. 

That this plan is a feasible one has been proved by the experi- 
ence of the fraternal organization in Washington referred to 
above. By carrying out a similar plan this fraternal organization 
was enabled not only to purchase the house within a few years 
with the income from dues and the profit from sales, etc., but also 
to devote a large surplus to its various charitable enterprises. 

It would need only one or two energetic men in whose business 
ability the Phi Delta Phi club could have full confidence to start 
such a plan. Money for paying the first instalment of the rent 
and for furnishing the house could be obtained by issuing bonds 
redeemable within a reasonable time and by floating them among 
the wealthier members of the club. 

If the Phi Delta Phi club in one of our large cities, for instance 
the one in New York, were to operate a club house successful on 
this plan for a year or two, Phi Delta Phi alumnus clubs in other 
cities would be encouraged to try the same experiment. The 
prestige of Phi Delta Phi among fraternities, and that of its 
alumnus numbers among the lawyers would be still further 
increased. 

A University of Chicago Petition. 

A petition is before the Fraternity from the “Woolsack,” a law 
club of the University of Chicago Law School for a chapter to 
be named the Douglas chapter in honor of Stephen A. Douglas, 
the founder of the first University of Chicago, which closed its 
work temporarily in 1886. 

Little need be said of the university itself. The value of its 
buildings and grounds is $5,500,000, the endowment fund is 
$7,500,000, and the registration in 1901-2 was 4,550. The law 
school was organized in the summer of 1902. Professor 
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Joseph H. Beall, Jr., of the Harvard Law School, was chosen 
dean, and among the faculty of fourteen are Professors Frank F. 
Reed, Kent, James P. Hall, Miller, Blewett H. Lee, Booth, and 
Julian W. Mack, Booth, and C. B. Whittier, Miller. The cur- 
riculum covering one year of pre-legal studies and three years of 
professional law studies is most thorough. Three years of col- 
lege work is required for admission. The school at present occu- 
pies the second and third floors of the Press Building, but a build- 
ing of its own, located in the main quadrangle of the University 
is to be erected by 1904. Of the twelve petitioners composing 
the club three are already members of the Fraternity. The stand- 
ing and records of the petitioners are excellent, and while the 
school is new its connection and organization 1s so strong that 
there should be no opposition to the petition, which is endorsed 
by President William R. Harper, Dean Joseph H. Beall, Jr., and 
by Booth and Fuller chapters. 

With Booth chapter at the Northwestern University Law 
School, Fuller chapter at the Lake Forest University Law School, 
Douglas chapter at the University, and the Chicago Alumnus 
Club developing strength rapidly, Chicago should very soon 
closely press New York for first place in the Fraternity position. 


The Chicago Convention. 


The eighth general convention of Phi Delta Phi will be held in 
Chicago during the Easter, 1903, vacation, and will be notable in 
the Fraternity’s history; for the alumni will be asked to join 
actively in its work, the forming and encouraging of alumnus 
clubs will be thoroughly considered, and there will undoubtedly be 
sweeping changes in the government of the Fraternity with the 
view of bringing the chapters more closely together and making 
the present organization more generally effective. | 

It was evidently not the policy of the Fraternity to hold con- 
ventions regularly for since its founding at Ann Arbor in 1869 
only seven conventions have been held, which were in the years 
1882, 1889, 1893, 1895, 1897, 1898, and 1899. This was largely 
due to the prevailing idea of allowing each chapter to conduct 
its affairs as it saw fit, to the small membership, to there being 
few chapters, to keep down expense, and to emphasizing the in- 
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dividualism of the chapters, some of which felt they had little in 
common with the general Fraternity and the other chapters and 
rather wished to be let alone. Fortunately all this is rapidly dis- 
appearing. The roll of active chapters has increased to thirty- 
four, the membership is approaching seven thousand, the chapters 
feel that they are part in a national legal fraternity, in the develop- 
ment of which they are vitally interested, and matters financially 
have bettered, so that now the general treasury defrays a large 
part of the convention expense. In fact there is a widespread 
. feeling not only to make the Chicago convention the largest in the 
Fraternity’s history, but also to have conventions thereafter at 
regular intervals and holding the next one at St. Louis in the 
summer of 1904, contemporaneously with the meeting of the In- 
ternational Bar Association which will be held during the St 
Louis Exposition. | 

Conditions at Chicago are most favorable for a large conven- 
tion. The two local chapters, Booth of the Northwestern Uni- 
versity Law School, and Fuller, of the Lake Forest University 
Law School, were never in better condition, and Stillman B. 
Jamieson, the secretary of the Chicago Alumnus Club, reports 
that the club will codperate heartily. There are nearly five hun- 
dred alumni in and about Chicago whose support can be enlisted. 
. Further, Chicago is so centrally located that a large attendance 
is assured, for Conkling at Cornell; Daniels at Buffalo; Swan at 
Columbus; Ranney at Cleveland; Hamilton at Cincinnati, Ohio; 
Langdell at Champaign, Ills.; Foster at Bloomington, Ind.; 
Cooley at St. Louis; Kent at Ann Arbor, Mich.; Harlan at Madi- 
son, Wis.; Dillon at Minneapolis, and McClain at Iowa City, 
Iowa, are all so near that they should be well represented ; besides 
this the expense of sending delegates by the more distant chapters 
will not be great, for the available funds in the general treasury 
will pay at least half the expenses of each delegate, the fund being 
divided among them on the basis of the distance travelled in 
coming to the convention. 

The convention organization should be on about the following 
lines: (1) Codperation by Booth and Fuller chapters and the 
Chicago Alumnus Club; (2) special hotel rates and accommoda- 
tions; (3) well noticed and advertised by circulars and otherwise, 
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articularly among the local alumni; (4) the convention divided 
to two parts, one for the consideration and action on Fraternity 
atters only, and the other, preferably evenings, for legal mat- 
rs, given to addresses and papers interesting to the alumni; (5) 
embers of prominence engaged for such legal meetings; (6) a 
nal banquet attended by all delegates and to which all the local 
umni should be invited. 

Many things will be before the convention for action and 
mong them will be the alumnus question. The sensing of the 
‘gal and practical possibilities of the Fraternity has made the 
lumnus movement prominent and plans for furthering and devel- 
ping alumnus clubs must be considered; also shall such clubs 
ave representation in the Fraternity’s government equal to that 
f the undergraduate chapters? With this is the minor question 
f the adoption of an official alumnus button. 

As to chapter matters, a change in the present titles and duties 
f chapter officers may well be considered and also perhaps sug- 
restions toward adopting a general chapter calendar or program. 
fost of the larger general fraternities having numerous chap- 
ers have divided their organization geographically into provinces, 
vith an officer of the fraternity in each province, and with excel- 
ent results. Should Phi Delta Phi now do the same and should 
ach province be represented in the Council or should there be a 
hief of each province between the Council and the chapters? It 
as further been suggested that each province hold conventions at 
itervals between the national conventions, but at present this 
»ems hardly feasible. A small and inexpensive banner should be 
dopted and arrangements made for its manufacture. There are 
iree or four strong law schools in which we have no chapters. 
‘he list will be reduced by one, owing to the petition from the 
Jniversity of Chicago Law School, but should we not try to be 
epresented at the others? At present petitions are sent to the 
hapters for individual action. The plan is bad, for distant chap- 
ers must act on the petition knowing little of the petitioners or 
f their law school. .It will be much better to have petitions 
ddressed only to the convention and there decided. There seems 
o be no cause to fear that the convention will imitate the general 
raternities and there is every reason to believe that its work will 
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be directed toward making Phi Delta Phi even more of a legal 
fraternity than it is at present. Properly planned and properly 
organized the Chicago convention will be a meeting of lawyers 
and a fraternity convention combined, which should prove so suc- 
cessful that future conventions will be of the same character. C. 
M. Clay Buntain, of Momence, Ills., and 7046 Yale Ave., Chicago, 
will have much to do with the local organizing, and Secretary 
Katzenberger will supply information and see that the chapters 
send delegates. 


The Periscope. 





THe ENGLISH Lawyer or To-pay.—Mitchell D. Follansbee, 
3ooth ’93, of the Chicago Bar, recently read a paper before the 
-hicago Law Club, and from it we take the following : 

When the traveler of two centuries ago, journeying to London 
ipon the king’s highway, met the imposing cavalcade of the circuit 
f that time, he uncapped himself and viewed with deference the long 
ne. According to the historians, the circuit porter rode first, clad in 
ather jerkin, with huge jack-boots, bearing in his hand an ebony 
and, capped with silver. It was his duty to cause all men, of what- 
‘ever estate, whom he met or overtook to pause and do lowly rever- 
ice as the sovereign’s representative passed by. Then came the 
*rks of the judge, well skilled in penmanship, and the curious Nor- — 
an French and law Latin of the day. Next, the grave, large- 
arded clerk of assize, second in importance only to the judge him- 
lf. After the clerk came several learned sergeants of the law, in 
@ir red robes and hoods. Following all these was the magnate of 
© procession, the judge, an old man of reverend aspect, riding upon 
L ancient mule, and clothed in a long, red coat of finest broadcloth, 
Ced with velvet and thickly embroidered with gold upon the sleeves 
td collar; on his head the solemn, square, black cap, from beneath 
hich showed the border of a white satin coif. Next to the judge 
ère the sheriffs of London and Middlesex, who courteously con- 
acted the judge out of their bailiwick; and, lastly, a long line of 
rving men, with three or four sumpter horses. At the boundary 
© each county one set of officers departed and another arrived. At 
e door of every humble cottage the occupant appeared, and with 
dffed hat and bended knee beheld the majesty of the law move 
ately by. At every mansion the owner, anxious to display his 
yalty to his sovereign, and with a due regard for his own security, 
fered the hospitality of his carefully prepared refreshment. Coun- 
y gentlemen, mounted on splendid horses, from time to time aug- 
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mented the train. At the town of the assizes the multitude waited 
expectantly for their coming and for the reading of the royal com- 
mission. And to to-day the English judges, though they go by 
trains, are met at stations by the high sheriff in full court dress, with 
white wand in hand; and the compliments and platitudes, and the 
waving black silk gown and the cocked hat on the head of the judge 
still numb the people of England into a reverence and respect for the 
administration of justice; and for all the new rules of a certain 
Hilary term, the Englishman keeps that almost superstitious regard 
for the white ermine of the judge. 

Their legal profession is separated into two bodies, barristers and 
solicitors. The solicitor is emphatically the unassuming and hard- 
working side of the division. He hears the troubles of the client and 
advises him as to his rights and liabilities, and as to the wisdom of 
entering upon litigation. He manages family affairs and represents 
the client in various phases of commercial life. But he has no stand- 
ing in his majesty’s courts. When a suit at law has been determined 
upon, perhaps after “counsel ” has been taken with a barrister, he 
draws the pleadings, works up the facts of the case and interviews 
the witnesses. Then he summarizes his knowledge of the case in 
written form, and delivers his brief to the barrister whom he has 
selected to conduct the trial of the case. The brief contains, in addi- 
tion to the statement of facts and the minutes of the witnesses, a 
copy of all the pleadings. The barrister, acting upon these instruc- 
tions and minutes, from which he derives his whole acquaintance 
with the case, presents the case to the court and jury, examines the 
witnesses, and makes the argument. 

The legal studies of the young man who would be a barrister are 
pursued at one of the four Inns of Court, Lincoln’s Inn, Gray’s Inn, 
Middle Temple, or Inner Temple. These ancient institutions, exer- 
cising their functions by no express or implied trust, are almost 
hallowed to the English mind. Picturesque Gothic piles, rich in old 
associations, crowded with dearest memories, they breathe an atmos- 
phere of high ideals and noble aims; but their methods of education 
are as old as their ivy-covered walls. The young man wishing to 
wear the wig and gown must first procure a certificate of character 
from two barristers, and then enroll himself in one of these Inns of 
Court. There he must study for at least three years, and if he be a 
university man—and eight out of every ten barristers are—he must 
eat thirty-six dinners in the course of these three years; and if he be 
not a university man he must eat double that number, or a total of 
seventy-two. He has two or three examinations to pass, the ques- 
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tions of which from year to year are said to bear a strong family 
likeness, and the information necessary to be acquired in order that 
this may be done is most often gained through the services of a 
tutor or crammer, in very few months. The last year of the three 
he reads in chambers; that means that he pays one hundred guineas 
to some barrister, and the student has the run of his office, and may 
look over the briefs and watch the procedure. At the end of the 
three years, if the examinations have been passed he is called before 
the benchers, or governing body of his Inn, addressed by them, and 
then, on paying the stamp tax, fifty guineas, he receives the privilege 
granted of addressing the British judge and jury. 

A solicitor has no such fashionable time of it. His expenses are 
higher and his work is harder. After a preliminary general examina- 
tion he is articled, with an eighty pound stamp duty, for a term of 
five years, to some solicitor, to whom he pays two or three hundred 
pounds for the privilege of giving his services and learning his pro- 
fession. For the university man the preliminary examination is 
omitted, and the term is but three years. There are intermediate 
examinations in elementary law, and at the end of the period a 
difficult final examination in all branches of the law. Then he is 
made a member of the Incorporated Law Society, which regulates 
all matters connected with the solicitor’s education, and he may open 
up his office. But the differences between the functions of the bar- 
rister and the solicitor are developments of the last half century. 
They have existed by law only since the Judicature act of 1871. 

The barrister is higher, socially and professionally, than a solicitor. 

He is an esquire, and the solicitor is a plain gent. The barrister has 
chambers, the solicitor merely an office. The barrister is retained 
and the solicitor is employed. The barrister is not responible for his 
negligence in the conduct of a suit, but the solicitor is, unless he has 
taken counsel. The barrister has an honorarium as his fee, the 
solicitor his charges and costs. The barrister has the insignia of 
office, and is called “ My learned friend”; the solicitor is always 
Mr.” In short, the barrister is eminent while the solicitor is re- 
spectable, and the barrister looks for dignity and fame, the solicitor 
for wealth. And yet they have to be on good terms, for the 
superior person of the barrister would starve had he no friends 
among the solicitors. It is always infra dig. for a barrister to have 
any consultation with a client. He can act only on the initiation of 
the solicitor who has been intrusted with the client’s case, and who 
has the selection of counsel. 
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After the barrister has been fifteen years at the bar he may aspire 
to the honor of “taking silk,” which is the professional term for 
being made king’s counsel, exchanging the gown of stuff for the 
gown of silk. Some judge proposes his name to the Lord High 
Chancellor, and after a debate similar to that which takes place when 
a man is admitted to a college fraternity, he may be voted in. If he 
is, he pays fees amounting to fifty pounds and twelve shillings, and 
buys a new wig and gown for twenty-five guineas more. He must 
have a full court livery, with steel buckles on his shoes, and his clerk 
must have a new silk hat. Thus equipped he waits on the Lord 
Chancellor in the House of Lords on a given day to be sworn in, and 
the Lord Chancellor presents him with a crimson leather box, con- 
taining the “ patent ” engrossed in vellum and sealed with the great 
seal of England, and then shakes hands with him in solemn silence. 
The new king’s counsel thereupon marches around to all the courts, 
in order of the legal seniority. He interrupts every case, and each 
presiding judge tells him that he has been selected. He passes 
through the barrier gate and bows to the counsel, and leaves with 
the judge a large card, on which is printed his name and the words: 
“On appointment as one of his Majesty’s Counsel,” and from that 
time on the wool-sack of the Lord Chancellor is not beyond his pos- 
sibilities. 

Without question the dual system has many advantages of the 
highest nature. The members of the bar are hedged away from the 
commercial world, with its strife and bitterness, and constitute a 
body most highly respected by the whole English people. Withix® 
their ranks is the loftiest standard of professional honor. The sub— 
division of the bar itself into members of the various Inns of Cour—*® 
produces a fine esprit de corps in each branch and subdivision, nos 
unaccompanied by a certain amount of healthy jealousy and mu 
criticism. Unprofessional conduct, betrayal of trusts, advertising i— 
the newspapers, soliciting business in any one of a dozen ways, ar~——° 
held to be so base that a barrister guilty of such practices, woul: ms 
be utterly ostracized by his profession, if he were not indeed di== -* 
barred. 

But the English system is particularly strong in producing me" 
who are thoroughly competent in their respective branches of thai" 
law. In addition to knowing the law, they possess, owing to thet 
peculiar situation, the advantage of having purely legal question" 
submitted to them. The facts of a given case come to them a al 
sifted, and they are presented abstract questions of law upon thoe=-* 
facts. The individuality of the client, his troubles and his prejeæ” a" 
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ices, do not enter as factors in the problems before the barrister. 
‘he result is a development of the highest judicial faculties and the 
raining of men for judges who are unequaled in ability and im- 
artiality. 


EXPERT OPINION AS TO INSURANCE Risk.—This is the lead- 
ew article in the Columbia Law Rev., Vol. IT., No. 2, by Professor 
ohn H. Wigmore, Booth, dean of the Northwestern University 
aw School. Mr. Wigmore says that the controversy over the 
dmission of expert testimony of insurance men to aid in deter- 
uining the effect of given circumstances in forming a material risk 
r in causing an “increase of risk” is due to the failure to distin- 
uish the different issues involved in different cases. He divides 
is rules of application into four general forms: 

1. The duty of an insurance broker properly to fulfill his duties 
> the insured, which required him to provide for new policies and 
lauses against any change of risk brought to his notice. 

The case of Chapman v. Watson (10 Bing. 57) is cited, in which 
he question involved is the propriety of the insurance broker’s pro- 
essional conduct in not making a policy sufficiently broad to cover 
1e insured’s interest, whereby he lost. The court held that the 
stimony of men in like employment as to what they would have 
one would be admissible to aid the jury in determining whether the 
efendant had acted properly. 

2. Injury to property by eminent domain process divides itself 
to two parts: (a) In a case where the danger was actually in- 
eased. In Hill v. Ins. Co. (2 Mich. 479) it was held that expert 
stimony ought not to be allowed where the jury can decide from 
s own unaided knowledge. (0b) In the case of an increased ex- 
emse necessarily imposed for insurance irrespective of actual 
icrease of danger, the issue is plainly can the insured get the same 
ite of insurance as before; it seems that expert testimony is entirely 
roper to aid the jury in determining whether he can or cannot. 

3. Uncommunicated increase of risk or concealment of “ mtaerial 
ucts,” as forfeiting a policy. Under this division there are several 
ases which may be looked at from different points of view. If we 
ssume that the issue is that there is actual increase of danger or that 
1e fact concealed made the danger of fire greater, there seems to be 
o chance of adopting a fixed rule, for the circumstances of such 
ase may make expert testimony necessary or unnecessary. Hills v. 
ns. Co. (2 Mich. 479) and Protection Ins. Co. v. Harner (2 Ch. 
t. 457) stand for the rule that it shall not be used where the jury 
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can come to a proper decision unaided, but that it may be admitted 
to throw light on things that an ordinary man could not be expected 
fully to understand. 

This assumption, however, of the issue being on the actual danger 
in such cases does not seem to be rightly taken, for it seems that the 
question before the court is: Is the circumstance in question one 
which would have caused the insurer to have fixed a higher rate of 
premium or to have refused the risk? In view of this assumption 
cases arising on policies containing voiding clauses must be 
treated from the standpoint of the insurer and expert evidence can be 
properly called from the ranks of local insurance men to throw light 
on what is the general usage in the classification of “ risks,” for this 
classification sometimes depends upon “ combinations of circum- 
stances ” which do not increase the actual danger, while they do 
increase what the insurance people term material risk. This view 
is upheld by Quin v. Assurance Co. (Jones & Car. [I. R.] 331); 
Hartman v. Ins. Co. (1 Pa. 477) ; Hawes v. Ins. Co. (2 Crut. 230). 

Another view can be taken of this in saying that the natural mean- 
ing of the words “ increase of risk ” be taken instead of the interpre- 
tation of either party. These cases give rise to complications in 
which expert testimony can be used for some points and excluded 
for others, as in Franklin Fire Ins. Co. v. Gruver (100 Pa. 273), 
where expert testimony as to rates was accepted and excluded as to 
actual danger. The courts have given very little authority on the 
first two main divisions (1) and (2) and are in conflict on the 
last (3). 

A few courts adopt the theory of looking at the cases from the 
insurer’s standpoint and often modify this by also adopting the 
natural construction of words “ increase of risk.” 


THE ENFORCEMENT OF A CONTRACT VALID WHERE Mane But 
CoNTRARY TO THE Law OR PUBLIC POLICY oF THE STATE OF THE 
ForuM.—Professor John D. Lawson, LL.D., Tiedeman, author of 
“Expert and Opinion Evidence,” etc., treats this subject exhaustively 
in the Central Law Journal. 

The recent decision of the Missouri Courts in Edwards Brokerage 
Co. v. Stevenson (160 Mo.) is novel and interesting because of its 
radical departure from the general principles governing the enforce- 
ment of contracts valid in the state where made but invalid in the 
state whose aid is invoked. In this case both parties were residents 
of Missouri and the plaintiff company sued for money advanced 
and commissions due for a stock transaction authorized by the 
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defendant in St. Louis and carried out by the plaintiff in New York. 
The contract, though illegal under the statutes of Missouri, was held 
by its courts to be binding on the ground that the purchase of the 
stock was not restricted to any particular market and being made in 
New York would make the transaction amenable to the laws of 
New York state under which the evidence did not show it to be 
illegal. In Bartlett v. Collins (109 Wis. 477), a Wisconsin case 
similar in facts to Edward v. Stevenson the plaintiff contracted in 
Wisconsin to sell wheat for the defendant. The contract was carried 
out in Chicago, but the Wisconsin courts held that the fact that one 
act under the contract occurred in Chicago did not make the contract 
come under the laws of Illinois, and held it invalid under its own 
laws, which like Missouri positively prohibit such transactions. It 
further held that, granting the contract to be an Illinois contract and 
valid in that state, it could not be enforced in Wisconsin because it 
would contravene the public policy of the state. 

The Missouri court’s decision would make it necessary for the laws 
of five different states to be applied by the plaintiff if he had made 
purchases in as many states and desired to invoke the aid of a Mis- 
souri court to obtain his commissions on these transactions despite 
the fact that they are illegal in Missouri. 

The court also seemed to overlook the four leading exceptions to 
the general rule that a contract, as far as its validity is concerned, 
is to be construed according to the place where it is made and not 
of the place where it is sought to be enforced. 

The first exception where the contract is contrary to good morals 
is illustrated in United States v. Rodgers, where it was held that 
a marriage between an uncle and niece, though lawful in Russia, 
could not be so recognized in Pennsylvania where the moral stand- 
ards are different (109 Fed. Rep. 886). The second exception is 
where the state or its citizens would be injured by enforcing the con- 
tract in its courts (Faulker v. Hyman, 142 Mass. 53; Rowland v. 
Old Dominion Ass’n. (N. Car., 18 S. E. 765). 

The third exception is where the contract violates the positive 
legislation of the state as illustrated in Emery v. Burbank (163 Mass. 
323), where an oral contract made in Maine and acted upon in 
Massachusetts, though admitted to be valid in Maine, could not be 
enforced in Massachusetts against the estate of a deceased person, 
because contrary to the positive law of that state requiring written 
evidence of argument of this nature. 

The next exception is that where the contract is one violating the 
public policy of the state where the action is brought. As in the 
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former slave states where statutes forbid mixed marriages such 
marriages, though legally consummated in other states, will not be so 
recognized in these states (State v. Kennedy, 76 N. Car. 251; State 
v. Bell, 7 Baxt. 12). 

Again a collusive contract, though valid in France, will not be 
enforced in England, where public policy and law forbid such con- 
tracts (Hope wv. Hope, 8 De G., M. & G. 731). Nor will a champer- 
tous agreement valid in France but not in England be enforced in 
the latter country (Grell v. Levy, 16 C. R. (N. S.) 73). 

The case of Flagg v. Baldwin, similar to Edwards v. Stevenson, 
was decided similarly in New Jersey, but upon appeal was reversed 
upon the ground of public policy, and has since been reaffirmed 
(Minzeshimer v. Doolittle (N. J.) 45 Atl. Rep. 616). 

It was further held in Wisconsin that the public policy of the state 
is of so much importance that a federal statute making the con 
pounding of a crime legal would be inoperative to make the state 
courts consider contracts made under it of any more effect than if 
made under the laws of a barbarian foreign state (43 Wis. 344). 

The only admissible evidence of the public policy of a state or 
country on any given subject are its constitutions, laws, and judicial 
decisions. 


THE PRIVILEGE AGAINST SELF-INCRIMINATION: Its Hisrory.— 
Professor John H. Wigmore, Booth, dean of the Northwestern Uni- 
versity Law School, treats this subject masterly in the Harvard Law 
Rev., Vol. XV., No. 8. 

The privilege of one charged with crime and the right of a 
witness not to testify to matters that may incriminate him are now so 
thoroughly a part of our law that one sometimes forgets there was 
a time such privilege did not exist. Professor Wigmore traces the 
origin of the privilege, shows that at first there was no thought of 
opposition to subjecting one charged with crime to the ex-officto oath 
of his guilt or innocence and that the opposition to the oath arose 
purely out of political questions, in which the state and common- 
law courts were opposed to the church and the ecclesiastical courts, 
the common-law courts claiming that the ecclesiastical courts had 
no right to administer the oath. After this was settled the question 
arose because the oath interfered with the right of the individual. 

The beginnings of the movement were in the controversies between 
the ecclesiastical and the common-law courts over the limits of the 
jurisdiction of the former. From 1200 to Elizabeth’s time the 
struggle was not directed against the ex-officio procedure by which 
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a man could be put upon his oath to declare his guilt or innocence, 
but rather as to who should have the right to administer the oath, and 
how it should be done. This inquisitional oath differed from the 
compurgation procedure in that the latter was decisive while the 
former merely made it possible for the judge to probe into the case 
more thoroughly. This power made it a very handy instrument 
in those days of heresy for the ecclesiastical courts, and in Elizabeth’s 
time it became a means of great possibilities in the hands of her 
specially appointed High Commission. 

Up to Elizabeth’s time the common-law courts struggled to keep 
the jurisdiction of ecclesiastical courts confined to causes matri- 
monial and testamentary and later to regulate the manner in which 
the oath could be prescribed. 

In 1589, in the case of Collier v. Collier (4 Leon. 194; Cro. 
El. 201 ; Moor 906), the question of the proper method of application 
of the oath in common pleas was first raised. In 1591, in Dr. Hunt’s 
case, the King’s Bench refused to sustain the oath on a charge of 
incontinency, since “the oath cannot be administered to the party 
but where the offence is first presented by two men.” 

The Court of the Star Chamber used the ex-officio oath so freely 
that during the reign of James it became very obnoxious and resulted 
in the collision that forever broke its power in 1637 when John 
Lilburn (311 How. St. Tr. 1315) refused to take the oath before the 
Council of the Star Chamber. He contended that the method was 
against the law of God and the land. The Chamber convicted, 
sentenced and punished him for refusing the oath. In 1641, through 
Parliament, he obtained the verdict of the Commons that the sen- 
tence of the Star Chamber was against the liberty of the subject and 
illegal and reparation was ordered. This was not granted until 
another application in 1646, when the Lords said the sentence was 
illegal and against the liberty of the subject and Magna Charta. 
Lilburn was given £3,000 in reparation. In July, 1641, the Courts of 
the Star Chamber and of the High Commission were abolished and 
ecclesiastical courts were forever forbidden administration of the 
ex-officio oath requiring answer in matters penal. 

Up to 1641 there was no recognized rule in the common-law courts 
to support a refusal to answer incriminating questions. Lilburn 
even did not claim the right but merely claimed a proper proceeding 
of presentment and accusation. Immediately thereafter the judges 
began to take cognizance of the privilege of the accused against self- 
incrimination, first in criminal trials and then in civil suits, so by 1660 
there was no doubt in either case (1660 Scroop’s Trial, 5 How. St. 
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Tr. 1034 ff.) and then it began to be extended to witnesses (1679 
Whitebread’s id., 311, 316, 1679; Reading’s Trial, 7 id., 259, 296). 
The Massachusetts courts did not adopt this new idea until 1685, 
nor did they fully accede it until the early 1700's. 

Then a long passage from Bentham (Bowerings ed., Vol. VIL, pp. 
456-464) is cited to show that this principle in the law was a wel- 
come, popular result at the time of its inception because it tended 
to weaken the absolutism of royal power which had been so keenly 
felt under the High Commission Court, and the free use of the 
inquisitional oath. P. H. B. 


FoRENsIc ORATORY.—Hon. Frank O. Lowden, Booth, ’87, one of 
Chicago’s prominent lawyers, writes under this title in the Znlonder. 
The assertion is often made that oratory is no longer of much use to 
the lawyer. It is important to the student of the law to know if this 
be true. For oratory is an art which requires much study, and if tt 
be practically valueless to the lawyer, the student should not devote 
much time to this art. If, on the other hand, it is a great aid to the 
lawyer the student should certainly cultivate it most assiduously. 

Let us first inquire into the reasons assigned for the opinion that 
forensic oratory is no longer a factor in the practice of law. It is 
said that the multiplication of books and newspapers is one reason, 
that the age is more practical than former ages, and that this tends 
to diminish the effect of oratory. But why should these causes have 
this result? Never was the drama more popular than at the present 
time; yet all may read as often as they please the plays produced 
upon the mimic stage. The age is practical, but music of the highest 
order was never more rapturously listened to, nor more heartily ap- 
plauded, than at the present day. It is reported in the press that 
the people of Chicago and vicinity recently paid almost $25,000 to 
hear a young violinist of Bohemia in four concerts. It cannot be, 
therefore, that the twentieth century man is so highly educated as to 
become insensible to those forms of art most nearly akin to oratory. 
It cannot be that his emotions and passions have been deadened by 
this practical age. 

The court and jury are composed of men not at all different from 
other men. Let us take a case where it might be supposed that least 
of all oratory would be appropriate and useful. Let us suppose an 
argument before a court upon a technical abstract question of law. 
I assert that the lawyer who arranges his ideas clearly, who brings 

the graces of the orator to bear, will get better results than he who 
simply discharges equally forceful arguments at the bench without 
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regard to art. In the first place, even if what is said is no more 
forceful, the court’s attention will be arrested. This, of course, is 
a very great gain. In the next place, illustrations and analogies will 
come to the aid of the speaker in the heat of argument, which will 
help strongly to elucidate the point at issue. It has been well said by 
a writer upon this subject that, “ passion, when in such a degree as 
to arouse and enkindle the mind, without throwing it out of the 
possession of itself, is universally found to exalt all the human 
powers. It renders the mind infinitely more enlightened, more pene- 
trating, more vigorous and masterly, than in its calmer moments. A 
man actuated by a strong passion becomes much greater than he is 
at other times; he is conscious of more strength and force; he utters 
greater sentiments, conceives higher designs, and executes them with 
a boldness and felicity, of which, on other occasions, he would think 
himself utterly incapable.” 

Even the demonstration of a mathematical problem is capable of 
eloquence. There is an intense passion of the intellect in the white 
heat of which the most abstruse question takes on form and graces 
which impress the dullest and the brightest. If this be true, how can 
oratory fail to immensely help the lawyer even in the argument of 
abstract questions ? 

It is rare, however, in actual practice that the lawyer has to deal 
with merely abstract questions. There is a human element in almost 
every case. The actual lawsuit relates itself to the affections and 
passions of man. It touches at some point the fame or fortune or 
liberty of the litigant. It must follow that there is no arena in which 
oratory can be more effectively employed than in the court room. I 
admit that the style of oratory which was thought to be effective a 
century ago has changed. An adequate expression of an adequate 
thought is the test now imposed. A form much affected a century 
ago, in which the main object was to drape a single idea with as 
many Latin words as possible, has gone out of use. The practical 
spirit of the times requires a due proportion between the thought 
and its expression. Decoration is still loved, but it now must be in 
simple harmony with the thing decorated. 


INCREASE IN LAW SCHOOLS AND LAW STUDENTS.—THE BRIEFr, 
2, Vol. IV., p. 48, under the heading “ Law School Statistics,” com- 
mented editorially on the increase of law schools and law students. 
In an address entitled “ A Decade of Progress in Legal Education,” 
delivered before the last session of the American Bar Association, 
Professor Huffcut, of Cornell, adduced some statistics on the num- 
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ber of law schools and law students in the United States which are 
of considerable interest. He finds that there are some ninety-eight 
law schools with a total enrollment during 1901-2 of 14,000 students. 

‘ When it is considered,” observes Professor Huffcut, “ that the 
last census disclosed that there were already in 1900 over 114,000 
lawyers in the United States—more than in any other profession 
save medicine and teaching—it will be seen with astonishment, and 
perhaps dismay, that the schools last year had in course of prepara- 
tion about one-eighth as many more. New York City is credited with 
about 8,000 lawyers, and yet the New York City schools had 2,000 
law students in attendance last year. The enrollment in a single 
school near Boston exceeded two thirds the number of practitioners 
in that city and the enrollment in all the schools in and near Boston 
exceeded the total number of practitioners in that New England 
metropolis. The total number enrolled in all the schools was about 
equal to the total number of lawyers credited to the three largest 
cities of the United States, and probably exceeded the number in 
active practice. And yet, startling as these figures may seem, it must 
be remembered that assuming that 3,500 students, or one fourth of 
the total enrollment, were graduated each year, it would at this rate 
take about thirty-three years, or a full generation, to replace the 
more than 114,000 lawyers now credited to the profession. 

“What is really startling,” continues Professor Huffcut, “is the 
rapid increase in the number in attendance at the schools and the 
evidences that this is likely to continue. In 1891-1892, ten years ago, 
the report of the Commissioner of Education listed fifty-eight schools 
with a total attendance of 6,073. Even allowing for failure in that 
year to list all the schools, it is reasonably certain that the number 
of schools has nearly doubled and the number of students has con- 
siderably more than doubled during the past ten years. The only 
states not credited with at least one law school are New Hampshire, 
Vermont, New Jersey, and Delaware in the East, and Wyoming, 
Montana, Idaho, Utah, and Nevada in the West. One state is 
credited with as many as ten schools, and six (including the District 
of Columbia) have from five to nine each. Evidently the opportunity 
for some sort of legal education is not to be denied to those who 
seek it.” 

Most observers will agree with Professor Huffcut that this 
amazing multiplication of law schools “is not an unmixed blessing.” 

Investigating the geographical distribution of these schools he 
finds that “In all New England, New York, Pennsylvania, and New 
Jersey, with a total population of over twenty-one millions, there are 
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but eighteen law schools, or one to every twelve hundred thousand 
of population, and these schools have a total attendance of over forty- 
seven hundred students. In Indiana and Illinois alone, with a popu- 
lation of less than seven and a half millions, there are also eighteen 
law schools, or one to about every four hundred thousand of popula- 
tion, and these schools have a total attendance of only about two 
thousand students. In Ohio, Indiana, Illinois, Kentucky, and 
Tennessee, with a population of less than sixteen millions, there are 
thirty-nine schools, and these schools have a total attendance of about 
four thousand students. Probably Tennessee is most amply served 
of all, with one school to every two hundred and twenty-five thou- 
sand of population, unless we except the District of Columbia, with 
one school to every forty-seven thousand.” 

Turning from the question of numbers and of increase to an 
investigation of the quality of the work done, it is gratifying to learn 
that Professor Huffcut’s investigations show substantial progress by 
most of the schools towards higher standards of scholarship.—Cases 
Cited. 


THE LABOR QUESTION: ALLEN 7. FLOOD.—This great English 
trades union case, Allen v. Flood (A. C. 1898, p. 1) is the subject 
of a very careful and painstaking analysis in the Michigan Law Re- 
view, Vol. I., No. 1. Professor H. L. Wilgus, Kent, who contributes 
the article, states that its purpose is to make more available the 
views set forth in the case and not to discuss them to any great 
extent, and he gives accordingly at considerable length the facts, evi- 
dence and opinions rendered by the various courts on the successive 
appeals. 

The appeal in this case before the House of Lords was one of the 
most elaborately argued cases in English legal history. As Pro- 
fessor Wilgus states, it was argued four days before seven Lords 
and again six days, eight judges having been summoned to attend, 
and before the same Lords with two others. <A very brief but 
effective statement of the principle involved was given by Lord 
Shand as follows: “ If the cook says to her master, ‘ Discharge the 
butler or I leave you,’ and the master discharges the butler, does the 
butler have an action against the cook?” A more detailed statement 
of the facts is contained in the footnote.* . 


*In April, 1894 some boiler-makers or ironmen were employed by the 
Glengall Iron Co. in repairing a ship. They were members of a boiler- 
makers’ society, 2 trade union, which objected to the employment of ship- 
wrights on iron work. On April 12 the respondents Flood and Taylor, ship- 
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On this question twenty-one judges gave opinions and thirteen of 
them and a jury being in favor of the butler, and six out of nine 
members of the House of Lords (the court of last conjecture) were 
friends of the cook. As Professor Wilgus says: “Where there is 
so much diversity the weight of the decision must rest upon the 
intrinsic merits of the opinions pronounced,” and the greater por- 
tion of his article is confined to a synoptical statement of the opinions 
rendered by the various judges who took part in the decision of 
the cases. The conclusion actually reached has been variously inter- 


wrights, were engaged by the company in repairing the woodwork on the 
same ship but not doing iron work. The boiler-makers, on discovering that 
these men had shortly before been employed on the Thames in ‘ning iron 
work on a ship, became much excited and began to talk of leaving ther 
employment. One of them telegraphed for appellant Allen, the London 
delegate of the boiler-makers’ society. Allen came on and told the men they 
must stay at work until they could see how things settled, as he proposed 
to see the company’s manager about the matter. He then had an interview 
with the company’s manager and with its foreman, and the result was tht 
the respondents were discharged at the end of the day. The action was 
brought against Allen and others for maliciously and wrongfully and with 
intent to injure plaintiffs procuring and inducing the company to break their 
contract with the plaintiff and not to enter into 2 new contract with them, 
and also maliciously intimidating and coercing the plaintiffs to break, etc, 
and also unlawfully and maliciously conspiring with others to do the above 
act. ° 

It appeared on the trial that the real object of Allen in doing what he did 
was not any personal ill will towards the discharged men, but that his unica 
was really trying to put an end to the practice of doing iron work by ship- 
wrights; that whenever it was known that any shipwright had been engaged 
doing iron work that the boiler-makers would cease work on the same ship 
on the same employment. 

All this was contained in the testimony of Halkett, the manager of the 
company which discharged the respondents. He further says that Allen told 
him if he continued to engage these men the ironmen would leave and that 
it was in consequence of that the men were discharged, a threat being made 
to withdraw every iron worker in the employment of the company from every 
ship or job upon which the company was engaged on which the men of ther 
union were employed. | 

The case was tried before Kennedy J., who ruled that there was #0 ( 
dence of conspiracy or of intimidation or coercion or breach of contract, 
Flood and Taylor having been engaged on the terms that they might be dit 
charged at any time. The case was sent to the jury which found that Alle 
maliciously induced the Glengall Company: (1) To discharge Flood ad 
Taylor from their employment; (2) not to reengage them; (3) that each 
plaintiff had suffered twenty pounds damages; (4) that the settlement of the 
dispute of the matter was in Allen’s discretion. Judgment against Allen alone 
was entered for plaintiffs for forty pounds and the decision was 
affirmed by the Court of Appeals. 
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reted, and Professor Wilgus cites in this connection, among others, 
ir Frederick Pollock,'and Professor Bigelow,” who have both made 
hanges in their well-known text-books on the law of torts based 
ipon supposed changes in the law made by Allen 7. Flood. 

It may be questioned whether either of the citations given in the 
10te is entirely correct, for it is to be observed that this case involves 
10 element of conspiracy, intimidation or breach of contract as was 
xpressly held by the trial judge, who dismissed the charges based 
ipon such allegations. Professor Wilgus is inclined to accept as 
orrect the very clear statement of the actual decision in Allen against 
flood contained in the recent and almost equally famous case of 
Quinn “ . Leathem (A. C. 1901, p. 532). Lord Lindley there says: 


“This decision, as I understand it, establishes two propositions, 
me a far-reaching and extremely important proposition in law, and 
he other a comparatively unimportant proposition of mixed law and 
act useful as a guide, but of a very different character from the first. 

“The first and important proposition is that an act otherwise 
iwful, although harmful, does not become actionable by being done 
ialiciously in the sense of proceeding from a bad motive and with 
itent to annoy or harm another. This is a legal doctrine not new or 
iid down for the first time in Allen v. Flood. It has been gaining 
round for some time, but was never before so fully and authori- 
tively expounded as in that case. . . . The second proposition is 
1at what Allen did infringed no rights of the plaintiff even though 
e acted maliciously and with a view to injure him.” 


14 It cannot be an actionable conspiracy for two or more persons by lawful 
veans to induce another or others to do what they are by law free to do, or 
» abstain from doing what they are not bound to do. Persuading or inducing 
man without unlawful means to do something he has a right to do, though 
rith the prejudice of the third party, gives that person no right of action 
rhatever the persuader’s motive may have been. Until this decision it was 
urrent opinion, supported by a fair show of authority, that a special cause 
£ action exists in Holt C. J.’s words ‘where a violent or malicious act is 
lone to a man’s occupation, profession or way of gaining a livelihood.’ But 
t must now be taken that decisions of this kind are grounded on damage to 
he plaintiff by reason of trespass or nuisance or some act of the defendant 
therwise unlawful in itself, and that in no such case is the cause of action 
letermined by the presence of ‘malice.’” (Torts, 6th ed., p. 317.) 

In former editions of this book it has been stated in effect that an action 
ies for maliciously procuring one man to refuse to contract with another 
is the latter suffers damage thereby, but not without noting that the doctrine 
tas been denied. The statement was founded upon express decisions both 
n this country and in England, but in the year 1898 the doctrine was repu- 
liated in England, the decisions and dicta to the contrary being reversed or 
werruled by the House of Lords and the contrary plainly laid down. (Torts, 
th ed., p. 115.) 
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Professor Wilgus closes his article with citations showing how 
courts in this country have accepted or disapproved of the final 
opinion in this case and cites six New York cases in the Supreme 
Court which have followed it.’ 

The National Protective Association v. Cummings,’ the most 
recent New York trade-union case, is a substantial endorsement of 
the reasoning in the English decision, though not based upon it. It 
is to be remarked that the scope and effect of the rule in Allen v. 
Flood should, under existing case law, be broader in New York than 
in England. As has frequently been held in England the combina- 
tion of two or more persons to injure another by persuading either 
servants or employers to break their contracts of employment con- 
stitutes an actionable wrong, and the decision in Allen v. Flood 
would undoubtedly have been otherwise if the plaintiff had been 
under any definite contract with the employer which was broken 
owing to the statements or threats made by the defendant. Quinn 
v. Leathem, supra, contains the most recent exposition of this rule. 
In New York, however, the cases sustain the right of strikers to per- 
suade others to break contracts of employment and hold that such 
action affords no ground for redress in law or equity. 

New York is apparently the only state in which Allen v. Flood 
has been accepted and followed. Professor Wilgus finds that in 
other states, including Massachusetts, Michigan, Wisconsin, and 
Illinois, its doctrines have been criticised, distinguished, or repudiated 

G. W. A. 


OLD TIMES AT THE HARVARD Law SCHooL.—In the Aflantic 
Monthly for November Samuel F. Batchelder, Choate, ‘98, 
gives an extremely interesting account of the foundation of law in- 
struction in Harvard University, and a brief history of the Law 
School from its beginning in 1817, to 1870, with an excellent char- 
acterization of the various members of the law faculty during that 
period. 

The opening paragraphs call attention to the striking group picture 
of Isaac Royall and members of his family, and describe a bequest in 


1Davis v. United Portable Hoisting Engineers, 28 App. Div. 396; Cooms 
v. Chrystie, 24 Misc. 296; Reynolds v. Plumbers’ Association, 30 Misc. 709; 
National Protective Association v. Cummings, 23 App. Div. 227; Wunch =. 
Shankland, 59 App. Div. 482. 

£170 N. Y. 315. 

®See Johnson Harvester Co. v. Meinhardt, 9 Abb. N. Cas. 393; Davis v. 


Zimmerman, 92 Hun. 493; Rogers v. Everett, 17 Supp. 264 (67 Hun. 294; 
144 N. Y. 189). 
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Royall’s will, executed in 1778, which endowed the first professor- 
ship in law in Harvard College. “In the middle of the line of pic- 
tures hanging between the delivery desks in the reading room of the 
Harvard Law School is a striking group of three-quarter length 
figures that suggests a Copley, but is in reality the work of Feke, a 
young Newport Quaker of about a century ago. A stiff red-coated 
gentleman stands at a table surrounded by admiring female relatives. 
He is Isaac Royall, Brigadier-General of the Province of Massa- 
chusetts Bay, member of the Council, staunch upholder of King 
George. His magnificent old mansion in Medford is still standing, 
and of its owner it is comfortably recorded that ‘ no gentleman of his 
time gave better dinners or drank costlier wines.’ But after the 
Battle of Lexington, like a good Tory, he followed the British to 
Halifax, and thence to England, where he died.” The group portrait 
is described on the back of the canvas as follows: “drawn for Mr. 
Isaac Royall whose portrait is on the foreside. Aged 22 years 13th 
inst. His Lady in Blue. Aged 19 years 13th instant. Her sister 
Mrs. Mary Palmer in Red. Aged 18 years 22d of August. His 
Sister Penelope Royall in Green. Aged 19 years 25th of April. The 
Child, his Daughter Elizabeth 8 months 7th instant. Finished Sept. 
15th 1741 by Robert Feke.” 

Royall’s gift remained idle until 1815, when Isaac Parker, Chief 
Justice of Massachusetts, was appointed Royall Professor of Law. 
He held the position till 1827. In 1817 Professor Parker recom- 
mended to the Corporation the establishment of a school for the 
instruction of students at law under the patronage of the university. 
Accordingly the corporation at a meeting held May 14, 1817, voted 
‘6 that some counsellor, learned in the law, be elected to be denomi- 
nated University Professor of Law; who shall reside in Cambridge, 
and open and keep a School for the Instruction of Graduates of this 
or any other University, and of such others, as, according to the 
rules of admission as Attorneys, may be admitted after five years’ 
study in the office of some counsellor.” The duties of the University 
Professor were outlined at this meeting, together with the privileges 
to be accorded to the students, and it was voted that the action of the 
corporation be laid before the overseers for their approval. This 
action of the corporation marks the foundation of the Harvard Law 
School, a new department of the university. Hon. Asahel Stearns 
was chosen first University Professor. 

The article gives a sketch of Professor Stearns, from which the 
following is taken: “ Professor Stearns was much more than first 
University Professor of Law in the new school. He was the entire 
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faculty. His office, in Harvard Square, was the school ; and, as good 
Dr. Peabody sententiously remarks, ‘a building, a library, and an 
organized faculty were essential to make the school attractive.’ Some 
apologies for the first two were presently provided in a very old, low- 
studded building on the site of the present College House, where 
a so-called lecture-room, and an equally dubious library were fitted 
up. But the number of law students rarely rose above eight or ten, 
and in 1829 had actually run down to one. At this stage Mr. Stearns 
naturally resigned.” 

A clear account is then given of the founding of the Dane pro- 
fessorship, and of the condition named by the founder, Nathan Dane, 
namely, that Justice Joseph Story, of the United States Supreme 
Court, should be the first professor to fill the chair. “ At the same 
time the Royall Professorship was filled by John H. Ashmun.” Pro- 
fessor Ashmun died in 1833. He is described as perhaps the most 
brilliant figure in the whole history of the school. “The Royall 
Professorship, thus sadly vacated, was accepted by Simon Greenleaf, 
reporter of the Supreme Court of Maine.” 

“The School soon broadened into national reputation. In three 
years the need of better quarters became imperative, and again Mr. 
Dane came forward with a large contribution and a temporary loan 
of more.” In 1832 Sumner wrote: “ Dane Law College (situated 
just north of Reverend Mr. Newell’s church), a beautiful Grecian 
temple with four Ionic pillars in front,—the most architectural and 
the best built edifice belonging to the college, was dedicated to the 
Law.” “In 1845 the growth of the School required an addition to 
Dane Hall. Accordingly the long transverse portion of the present 
fabric was built and opened in 1845, with brilliant ceremonies.” The 
Law School Circular of 1893 contains cuts showing the various 
changes made in the building from 1832 to 1883, when the School 
was removed to Austin Hall. 

The following glimpse of Story in the lecture room by G. W. 
Huston, L. S. 1843, is of great interest: “ In the winter of ’42 Mr. 
Webster and Lord Ashburton, accompanied by Lord Morpeth, were 
at Cambridge a length of time settling the Maine boundary question. 
These three men were in the habit of attending Judge Story’s lec- 
tures,—access to the library being what brought them to Cambridge. 
After an exhaustive consideration of some point, when Judge Story 
had told what Lord Mansfield thought of it, and Chief Justice Mar- 
shall’s opinion, and when Lord Morpeth had listened with his lips 
open and his heavy eyelids closed in a negative attitude, for he had 
inherited gout of many generations, Story would suddenly turn to 
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the old Lord, sitting on a bench with the students, and inquire, ‘ and 
what is your opinion, my lord?’ Morpeth would suddenly change his 
whole countenance, gather up his lips and his eyebrows, his eyes 
sparkling, and would deliver an exceedingly interesting opinion on 
the point under consideration.” To this may be added the following, 
written of Story by an old alumnus of the school: “ I often see him 
in my mind’s eye, walking briskly into the recitation room when 
behind the hour; his white hat according so well with the white 
hairs (few in number) which it covered; his ruddy, shining face, 
sown with wrinkles of good humor, or smiles which seemed em- 
bedded in the skin. He would take his seat in a free and sociable 
manner, as though about commencing a pleasant téte-d-féte with the 
classes. In a moment all were attention. His thin gold spectacles 
would emerge from some mysterious hiding-place and jump upon 
his nose, soon to be removed and put on at pleasure, serving at times 
to accompany his hand in a graceful gesture. The book before him 
would open, and with it his small mouth—that threshold of legal 
wisdom guarded with perfect and regular teeth, through which 
issued words of fascination, sent out to lodge in many a haunt of 
memory. ‘Who commences first, to-day?’ inquired the judge one 
morning. ‘ Mr. or myself,—either you please,’ replied a senior 
member. ‘Ah!’ replied the judge, ‘either is a very good answer 
except in the case where a justice in Ireland said to two men (one 
of whom was to be transported and the other executed), which of 
you is to be hanged ?’ 

“Two portraits of Story hang in the school, both noticeable for 
the moonlike red face and its aspect of extraordinary benevolence.” 
One of these portraits was painted by the famous artist William 
Page. He copied it from a portrait which he painted of the judge 
five years earlier. He incorporated into this copy some important 
suggestions of Judge Story’s son, Mr. William W. Story, and the 
copy proved more successful than the original. It was hung in Dane 
Hall, April 20, 1846. The funds to pay for the portrait were raised 
at the suggestion of Professor Greenleaf by voluntary subscriptions 
of the students. The original subscription list signed by sixty-three 
students is in the Harvard Law Library. 

Judge Story died in 1845, and Professor Greenleaf resigned in 
1848, because of failing health, having performed almost all the 
work of the School from the death of Story. The Dane Professor- 
ship was then accepted by Theophilus Parsons, of Brookline. The 
Royall Professorship was filled in 1847 by the appointment of Joel 
Parker, Chief Justice of New Hampshire. In 1855 the University 
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Professorship was revived by the. exertions of Professor Parsons, 
who secured the appointment of Emery Washburn, of Worcester, 
who was at that time just quitting the governorship of Massachu- 
setts. Those who had the honor and privilege of knowing the last 
three named, Parsons, Parker, and Washburn, will not be content 
without reading all that Mr. Batchelder has said of them.—Harvord 
Law Review, January, 1903. 


BANKRUPTCY—TRUSTEE’S TITLE SUPERIOR TO MECHANICS’ LIENS 
FILED SUBSEQUENTLY TO PETITION IN BANKRUPTCY.—Judge Wal- 
lace, of the U. S. Circuit Court of Appeals, Second Circuit, in Decem- 
ber handed down the opinion in the Herman Roeber bankruptcy case 
which nearly closes the vexed bankruptcy question of mechanics’ 
liens. It is settled that mechanics’ liens filed prior to the petition in 
bankruptcy were valid against the trustee but the status of liens filed 
subsequently to the petition has been mooted. The lien was filed 
under the New York lien law and the lower court held it superior to 
the trustee’s title, and Thaddeus D. Kenneson, Field, of the New 
York law firm of Kenneson, Crain, Emley, Field, and Rubino, 
appealed successfully. The lien was filed by a sub-contractor against 
the bankrupt contractor under the New York statute which is similar 
to that in most states. The court in construing the statute holds the 
filing of the lien and so the time of filing to be the essential, citing 
McCorkle v. Herrman, 117 N. Y. 297; Gibson v. Lenane, 94 N. Y. 
183,and Stevens v. Ogden, 130 N. Y. 182. The decision is in line with 
the later cases where liens have conflicted with the title of an assignee 
for the benefit of creditors: Armstrong v. Burden Milk Co., 65 
App. Div. 503; Crane v. Kinney, 68 App. Div. 163; Mandeville v. 
Reed, Abt. Rr. Rep. 173, and Ryerson v. Smith, 152 Ill. 641, and 
there should be no difference in principle where the assignment is 

for the benefit of creditors or for the benefit of one creditor. 


. Chapter News. 





NEW YORK PHI DELTA PHI CLUB. 


The two main meetings of the club this season were held at the 
Marlborough Hotel on the evenings of October 20 and January 5, 
At the October meeting the attendance was the largest in the club’s 
history, and extra tables were, for the first time, needed in the large 
dining room to seat all the members. The speakers of the evening 
were Justices William A. Keener, Story, formerly dean of the Colum- 
bia Law School, and Alfred Steckler, both of the New York 
Supreme Court. Professor Chas. Thaddeus Terry, Story, of the 
Columbia Law School, the president of the club, presided. Judge 
Steckler, who was elected to honorary membership, delivered the 
principal address of the evening which is printed in full in this issue 
of the Brizr. The other speakers were Judge Keener and Professor 
Isaac F. Russell, Field. 

At the January meeting the club’s officers for 1903 were elected. 
Professor Terry was unanimously reélected president. The attend- 
ance was about eighty-five and the speakers of the evening were Pro- 
fessor Russell and Henry Wollman, Kent; Professor Russell deliver- 
ing the formal address on “ The Equal Protection of the Laws.” 
Mr. Wollman spoke on “ Needed Changes in the Law,” and was 
followed by an informal discussion. The club-house question was 
presented by President Terry, who is rapidly pushing it to a con- 
clusion. C. H. T. 

New Yorx, January 6. 


WASHINGTON ALUMNUS CLUB. 


The unveiling of the memorial monument erected by the club 
and Marshall chapter at Justice Marshall’s birthplace, Midland, 
Va., will take place probably on February 4, 1903, the one hun- 
dred and second anniversary of the day on which Justice Mar- 
shall took his seat on the Supreme Court bench. The details 
of the ceremony have not yet been perfected, but it is planned 
that a deputation from the club and from Marshall chapter will 
go to Midland in the morning to unveil the memorial with simple 
ceremonies and an address by a descendant of the Chief Justice, 
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and that the formal exercises will take place in Washington on 
the evening of that day. The secretary of the club has received 
assurances from Mr. Chief Justice Fuller that at least one of the 
members of the Supreme Court Bench will take part in the 
Washington exercises. By holding the main exercises in Wash- 
ington in the evening a fuller attendance can be secured than by 
holding the exercises at Midland, fifty miles from Washington, 
in the country. 

The Phi Delta Phi Club this winter holds monthly smokers 
in the new rooms in the Cincinnati Inquirer Building, opposite 
the Arlington Hotel. It is proposed to have a formal dinner 
some time in March or April. F. v. B. 

WasuinctTon, D. C., December 17. 


KANSAS CITY ALUMNUS CLUB. 


The Kansas City Alumnus Club is again active and with its 
membership increased by several recent alumni who have joined 
the local bar. On December 15 a well-printed and attractive 
circular signed by the officers of the club was sent to the mem- 
bers and local alumni announcing the annual dinner at the 
Kansas City University Club on the evening of December 21. 
Among the speakers announced was Hon. Alexander Martin, 
Tiedeman, dean of the University of Missouri Law School. Mr. 
Martin died just after the announcement but instead of post- 
poning the meeting it was in part given to exercises commemor- 
ating Dean Martin and his work. The dinner, while saddened 
by Judge Martin’s death, was thoroughly successful; the legal 
addresses were able and interesting, and good-fellowship pre- 
vailed. Elmer N. Powell, the president, had copies of Phi Delta 
Phi songs, “ Initiation Ode,” “ Jolly Brothers ” and “ Phi Delta 
Phi Hymn,” prepared for each guest. The Kansas City Journal 
of December 21, 1902, reported the dinner as follows: 

“The Kansas City alumni chapter of the Phi Delta Phi, a Greek 
letter association of graduates in law of universities, held its annual 
dinner and election at the University Club last night, twenty of the 
forty-five members being present. Speeches were made during the 
evening by Judge James W. Green, dean of the law school of Kansas 
University; E. C. Wright, Elmer N. Powell, J. G. Smith, Denton 
Dunn and several others. Judge Green talked mainly about the ethics 
of the profession and about an effort making to have passed a bill 
requiring three years’ study in a law school or law office, and a gen- 
eral common-school education as prerequisites for admission to the 
bar. The election resulted in the choice of these officers : 
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‘© Committee to draft resolutions on Judge Martin’s death—T. C. 
Spark, Sam B. Strother, W. F. Wilkinson. 

‘ Officers—Edward C. Wright, President; E. N. Powell, Secre- 
tary; Bryant S. Cromer, Treasurer. 

*“* A secret committee of three to cooperate with the Bar Associa- 
tion in protecting the profession’s ethics was named. 

“The Phi Delta Phi was formed in 1869 at Ann Arbor, by Judge 
‘Thomas M. Cooley, and only graduates of law schools or colleges 
where there is a chapter are eligible to membership.” 

Several members of the club are also members of the Univer- 

sity Club, and with these as a nucleus the club expects to report 
activity and growth. E. N. P. 


Kansas City, December 22. 


PORTLAND ALUMNUS CHAPTER. 


The alumnus members of Chase chapter, together with a few 
from Miller, in the latter part of June, organized an alumnus 
chapter at Portland, Oregon, and the prospects are very encour- 
aging for a strong organization. Its membership is not only of 
those who have just finished the law school, but also of some of 
the most prominent lawyers in the city. Those who have joined 
are Earl C. Bronough, Chase, Consul; Jay H. Upton, Chase, 
Pro-Consul; James M. Ambrose, Chase, Scriptor; Geo. C. Stout, 
L. A. McNary, G. D. Storey, B. L. Stowell, O. J. Kraemer, D. 
P. Price, Ore Price, Chas. Bronson, Herbert Nichols, Dan J. 
Malarkey, Rodney L. Glisan, Hopkin Jenkins, Joe O’Conner, Ed. 
B. Sterling, W. A. McCrum, J. H. Klosterman, Clinton P. Haight, 
Robery W. Galloway, A. M. Compton, all of Chase, and Frank 
B. Riley and A. E. Leiter of Miller. 

The club has a house-boat and has been using it for headquar- 
ters and meeting place, but we have about decided that it would 
be advantageous to sell it and procure permanent rooms, and if 
plans mature we will soon have a place of refuge for all wander- 
ing Phi Delta Phi brothers who may happen to visit the far 
distant Northwest. J. H. U. 

PorTLaND, OrEGon, December 22. 


BOOTH—NORTHWESTERN UNIVERSITY LAW SCHOOL. 


Northwestern University Law School opened its 1902-3 col- 
lege year on September 23, ‘in its new building at the corner 
of Lake and Dearborn streets. On Monday, October 20, the 
new Law School Building was dedicated, Justice Oliver Wendell 
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Holmes, Choate, making the address and speaking of Dean Wig- 
more, Booth, as follows: 


‘ IT never had the opportunity to give public expression to my sense 
of the value of the work of your accomplished dean. I have come in 
for my share of criticism from him, as also I have had from him 
words which have given me new courage on a lonely road. I feel 
quite sure, from his printed work, that his teaching will satisfy the 
two-fold desire of man; that it will be enlightened with intelligent 
economic views and give men what they want to know when they 
go out to fight, but that also it will send them forth with a pennon as 
well as with a sword, to keep before their eyes in the long battle the 


little flutter that means ideals, honor, yes, even romance in all the 
dull details.” 





This caused round after round of applause long and continued. 

Preliminary to the introduction of Justice Holmes, the keys of 
the new building were formally presented to Dean Wigmore by 
Judge Oliver H. Horton, of the Board of Trustees. A reception 
to Judge Holmes in the new building followed the address. 

On the following day, October 21, at Evanston, Dr. Edmund 
James was formally installed as president of Northwestern Uni- 
versity. At this ceremony, in addition to alumni and friends, 
200 college presidents were present. Bro. Matthew Mills, Booth, 
’03, represented the law school as one of the speakers. The 
interest of Booth chapter in the law school has always been 
very strong. Recently the chapter of 1901-2 presented the law 
school with a bronze bust of President Lincoln. On its bronze plate 
is the inscription : 

IN THE OLD TREMONT HousE 
THAT FORMERLY STOOD ON THIS SPOT 
ABRAHAM LINCOLN, 
DURING HIS PRACTICE AT THE Bar, 
OFTEN SOJOURNED, 
AND FROM THIS BALCONY 
In 1858 
HE ENGAGED IN ONE OF HIS MEMORABLE DEBATES 
WitH STEPHEN A. DouGLas. 
PRESENTED TO THE Law SCHOOL oF NoRTHWESTERN UNIVER- 
SITY BY BooTH CHAPTER OF Pur DELTA Pai. 


In the main lecture room, known as Booth Hall, after Hon. 
Henry Booth, first dean of the school, hangs his portrait in 


crayon. This also was presented to the school by the chapter 
several years ago. 
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The recent appointees to the faculty are: Prof. Frederic C. 
Woodward, Cornell, ’94, LL.M. ’95; Prof. William H. Dyren- 
forth, LL.B., Northwestern, ’82; Otto Barnett, Associate Pro- 
fessor, LL.B., Northwestern, ’88; Henry C. Hall, Lecturer, B.S., 
Wabash, ’95, LL.B. Northwestern, ’97. 

Bros. Anderson, Davis, Dickinson, Freeman, Hay Thomson, 
McClure, Topliff, and Buntain, all of 1902, recently took the 
Illinois state bar examination and were admitted to practice. 

On the 14th of November occurred our annual fall initiation. 
Six men were initiated, including Prof. Charles Cheney Hyde, 
of the law faculty. Bro. Albert Keep, 2d, ’03, is chairman of the 
house committee of the law chool. The chapter holds a noon- 
day session every Wednesday. 

Booth chapter extends to all Phi Delta Phi brothers a hearty 
welcome to its new quarters in the Northwestern University 
Building. N. T., JR. 

Cuicaco, November 30. 


STORY—COLUMBIA UNIVERSITY LAW SCHOOL. 


Story chapter has enjoyed continued prosperity since our last letter 
to the Brier. Last year there were 34 returning members and 33 
new men initiated. Our initiations are held in the latter part of the 
season, so we are at this time unable to give an accurate idea of the 
present development of the chapter numerically. But the old mem- 
bers are as numerous as last year and the roll of initiates undoubtedly 
will not decrease, as an election to Phi Delta Phi continues to be one 
of the honors for which Columbia law students strive. 

Our meetings are held twice a month at convenient dates in our 
club rooms in the Tuxedo Building, corner Madison avenue and 59th 
street. It is our custom to have a prominent lawyer address the 
members, after which the evening is given to social intercourse. 
Among last year’s speakers were Hon. John Bassett Moore, Ex- 
Assistant Secretary of State ; Judge Patterson, of the Appellate Divis- 
ion of the New York Supreme Court; Professor Goodenow, a mem- 
ber of the Charter Revision Committee of New York City, and Judge 
William A. Keener, of the New York Supreme Court. 

Our annual dinner was held at the Yale Club on 44th street, and 
attended by more than fifty enthusiastic members of the Fraternity. 
This event is becoming a marked one on the calendar of the law 
school, bringing out many of the alumni whom we have no other 
opportunity to meet during the year. We hope some time, in con- 
junction with the Phi Delta Phi Club of New York City, to have a 
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regular club house to which we can invite visiting members of the 
Fraternity. Until that object shall have been attained, however, we 
must be content to assure the Fraternity of the devotion to its inter- 
ests which exists within the city, even though it has not been able, for 
temporarily insurmountable reasons, to produce a material mañi- 


festation. R. V. 
New York City, November 28. 


CHOATE—HARVARD LAW SCHOOL. 

Choate chapter greets the Fraternity and assures the other chapters 
of its own vigorous condition. The sixteenth year since the founding 
of the chapter is now beginning. No election of new members was 
held during the autumn since no vacancy had occurred to lessen the 
number of the chapter’s members, which had the prescribed limit at 
the end of last year. So auspicious an opening was most gratifying 
to us all. 

The chapter meets regularly each fortnight on Wednesday even- 
ings. Usually several papers on legal subjects are read, though 
occasionally the entire evening is spent in the reading and discussion 
of one. The papers written and read by the members this year have 
been most able and interesting. Time well spent, hard work, and 
intelligence have characterized all. Not only have they resulted in 
furnishing the members of the chapter with a broader knowledge of 
legal subjects in general, but also in adding to the spirit of loyalty 
among the brothers ; each deeply appreciating the pains taken and the 
time given by the others that he might be instructed and interested. 


The spirit now pervading Choate would be hard to better. 
CAMBRIDGE, Mass., December 25. A. N. R. 


MARSHALL—COLUMBIAN UNIVERSITY LAW SCHOOL. 


Marshall chapter looks forward to an enthusiastic and successful 
year. On the evening of October 25, the chapter gave a smoker at 
the Hotel Barton, which brought together some sixty active and 
alumnus members and invited guests. Toasts were given by a num- 
ber of the alumni, as well as by active members and favorite songs 
were sung, mock trials were held; there were eatables, drinkables and 
smokables, and altogether a good old Phi Delta Phi time. One of 
the features was an eloquent and instructive legal address by Bro. 
Robert W. Wells, ’99, now a member of the Maryland state legisla- 
ture. The alumni represented classes from 1885 up to 1902. 

The election of chapter officers was held last May and resulted as 
follows: Consul, Foster R. Greene; Pro-Consul, Thos. H. Tongue; 
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Scriptor, Wm. H. Batting; Tribune, Wm. F. Adams; Gladiator, 
George B. Culver; Historian and Active Editor, Richard Drum- 
Engel. 

After commencement the chapter gave its customary launch party 
on the Potomac. This outing annually closes our social activities and 
sends our graduates away with most pleasant recollections. 

The chapter has suffered considerably by graduation, but is proud 
of the record it made at the recent bar examination. Bro. Richard D. 
Engel was elected vice-president of the senior class. Bro. Walter 
S. Penfield, Kent, affiliated with us, was appointed assistant consul 
and disbursing agent at The Hague, but will return in December to 
complete his course at Columbian. 

We recently initiated the following men: Lawrence A. Janney, 
Harvard, ’o2; Robert Sherman Blair, Boston Tech.; Charles H. 
Bradley, Princeton, ’02; Gilbert W. Kelly, Princeton, ’o1; Ralph 
Warren Hills, Columbian, ’97; all of ’05 ; Ormsby McHarg, Michi- 
gan, ’96, ’03; Evans Browne, Amherst, ’04; and John Spalding. 

The chapter rooms have been newly furnished, from floor to ceil- 
ing, including pianos, chairs, etc. We have a large picture of Chief 
Justice John Marshall, and Justices Brewer and Harlan have both 
sent us their pictures which we have framed and hung. 

Our New Year’s Day reception, which is an annual custom, is one 
of the events of our fraternal life. The rooms were gayly decorated 
and punch was served to all callers. President Needham of Colum- 
bian called and gave a very eloquent address. About three hundred 
college men called during the day and evening. R. D. E. 

Wasuincron, D. C., January 9. 


JAY—ALBANY LAW SCHOOL. 

The year 1902-03 opened at the Albany Law School with the fol- 
lowing returned men: Merriman, Marvin, Leland, Betts and 
Fuller, but we have already initiated these from ’o4: Roy A. 
Lincoln, Yale, ’o2, Albany; Edward Easton, Yale, ’o2, Albany; 
George Hatt, Williams, ’o2, Albany; Frank Stiles, Union, ’o2, Troy; 
and John C. McDowell, Yale, ’02, Cohoes, N. Y. After the initia- 
tion ceremony a banquet was tendered the new members, at which 
many of the local alumni of the Fraternity were present. 

The outlook for the year is very encouraging for the chapter. A 
number of social events have been arranged, including a series of 
smokers. New quarters are necessary, and an effort will be made 
later to obtain them. 

Our graduates are reporting locating: Paige, ’o2, is in the law de- 
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partment of the General Electric Works at Schenectady. Rogers, 02, 

is with his father in Sandy Hill. Darrin, ’o2, is in his father’s office in 

Corning. Pike, ’02, has passed the Iowa bar examination and is now 

practicing in that state. Haight, ’o2, is in a Plattsburg, N. Y., office. 

Pelletreau is in a Ballston, N. Y., office. J. C. MOD. 
ALBANY, N. Y., November 26. 


FULLER—LAKE FOREST UNIVERSITY LAW SCHOOL 


Ours is a feeling of gratitude toward the recent effective efforts 
of the chapter goat. We have initiated during the quarter eight 
men, one junior and seven freshmen, to the satisfaction of the chapter 
and the freshmen wish me to add, to the exceeding great joy of the 
initiates, 

The freshmen initiated represent as many different colleges and 
are as follows: C. C. Parsons, Michigan, ’96, Delta Upsilon; 
Ferderic Burnham, Yale, ’02; Horace H. Dickson, Lake For- 
rest; Paul Dresser, Purdue, Sigma Chi; Eugene A. Moran, 
Princeton, ’o2; Charles Norton, Illinois, Phi Gamma Delta; 
Charles Hallman, Dartmouth, Phi Kappa Psi. This gives us, out of 
an actual roll of nineteen, fifteen college men, representing eleven 
different colleges and seven different college fraternities, and we were 
very glad to affiliate during the quarter Bro. Bye, from Harlan, and 
Bro. Kohlsaat, from Booth. 

While the chapter suffers from lack of time and opportunity to be 
together often, we endeavor to make up for it at our weekly dinners 
and monthly banquets. The monthly spreads are usually followed 
by a program of a legal and literary nature. We have found these 
after-dinner talks and papers most interesting and profitable, and we 
hope to make them even more effective in the future by inviting our 
distinguished alumni to address us. 

We had the pleasure in November of attending in a body the 
reception tended by the “ Woolsack,” the petitioning club at the 
University of Chicago Law School, to Booth and Fuller chapters. 
We were very forcibly and agreeably surprised at the strong per- 
sonnel of this young organization, and wish unofficially to express the 
hope that nothing will prevent the ultimate success of their petition, 


and that a charter will be given them. F. MaCD. L. 
Cuicaco, December 5. 





LANGDELL—UNIVERSITY OF ILLINOIS. 
The College of Law entered its new quarters in the new 
Law Building at the beginning of the present school year 


CHAPTER NEWS. 307 


with increased facilities and accommodations. The building is 
admirably planned: the first floor being given to class and lecture 
rooms and the dean’s general office, and the second floor to the offices 
€or the faculty, moot-court chamber, and the law library. The 
Ynoot-court chamber is a model of its kind, and the library and read- 
ing room, with its attractive appearance and very material additions 
in the way of reports and various works of reference, leaves little 
to be desired in the way of reading facilities. With the addition of 
two members to the faculty and increased registration the law college 
has assumed a very prominent part in the university community. 
This year one third of the varsity athletes hail from the College of 
Law. 

The chapter has prospered with the school. At the beginning of 
the year eight of last year’s chapter returned. Since then we have 
initiated L. E. Birdsall, H. M. Stone, C. G. Beiggle, C. J. 
Rosenberry, M. E. Cox, C. W. Hughes, C. O. Clark, J. E: Hurlburt, 
C. E. Stone, R. A. Harr, Lawrence Allen, H. E. Hartline, W. A. 
Medill, and L. D. Perrego, bringing our active membership to 
twenty-two, and we have in mind two or three other men whom we 
expect to pledge soon. 

Of last year’s undergraduates Bro. Lowenthal is reading law with 
his brother in Chicago; J. W. Martin is studying law at the Univer- 
sity of Michigan, and R. D. Stevenson at Harvard. All of last year’s 
graduates passed their bar examinations and with the exception of 
Bro. Stewart are now practicing law: Martin, at Joliet; Boggs, at 
Lewistown, Montana; Fuller, at Peoria; Switzer, at Galesburg, is 
is chairman of the Knox County Democratic Central Committee. 

Among the alumni, Judge F. M. Wright, of Urbana, has lately 
received an appointment to the U. S. Court of Claims at Washington. 
Hon. Andrew S. Draper, president of the university, met with a 
severe accident last spring while driving, which made necessary the 
amputation of his left leg and his life was in jeopardy for some 
time, but he recovered after a summer in the mountains of New York. 
He returned this fall, refusing to accept the year’s leave of absence 
upon full salary tendered him by the board of trustees. 

Of the active men in the chapter Bro. Stahl was captain and Bro. 
McKinley, C. E. Stone and Tuthill, quarter, right guard, and student 
manager respectively of the ’varsity foot ball team. Stone was also 
on the Illinois-lowa debating team. 

Bro. Holmes, of the faculty last year, was unable to return this 
semester, physicians having ordered a year’s complete rest to avoid 
nervous prostration. 
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The chapter feels that a great deal of its success is due to the 
interest of Prof. Scott, dean of the college of law, who takes as much 
interest as any undergraduate in the condition of the chapter. Prof. 
Scott has been engaged this fall in getting ready for publication, 
“‘ Scott’s Cases on International Law,” which has just been issued by 
the Boston Book Company. 

At the opening of the year the following officers were properly 
installed: Consul, Prof. J. B. Scott; Pro-Consul, Robert R. Ward; 
Scriptor, Walter C. Lindley; Tribune, George H. McKinley ; Glad- 
iator, Garland Stahl; Historian, L. B. Tuthill ; Correspondent for the 
BRIEF, W. C. Lindley. 

We have lately newly furnished our lodge rooms on Main street, 
Champaign, over the Champaign National Bank, and extend a 
hearty invitation to all members of Phi Delta Phi to make them their 
headquarters for this section. W. CL 

CHAMPAIGN, ILLINoOIS, December 11. 


CHASE—OREGON UNIVERSITY LAW SCHOOL 

Chase chapter, after a rather extended inactivity, due to the late 
return of several of its active members, has again taken up its duties 
vigorously. At the opening of the law department in September only 
four members reported. Later, we were reinforced by A. A. Aya, who 
returned after several years’ absence, and Marion Dolph, who has 
been coaching the University of Oregon football team. Mr. Hatton, 
of the present senior class, was then initiated. 

With this as a working body, the quizzes on senior subjects were 
taken up with Bro. Robert Galloway, quiz-master. Mr. Galloway is 
practicing in Portland, a Phi Delta Phi of long standing and one of 
the active spirits of the local alumnus association. Five members of 
the junior class have recently been elected, and three of them 
initiated. 

Hopkin Jenkins, Paul Dick, Jay H. Upton, and Joseph Ambros, 
of ’o2, have volunteered to divide the work on common law and 
contracts and alternate as quiz-masters. Prof. Jenkins, of the law 
faculty, opened our first formal meeting with an eloquent lecture, 
Tuesday, December 16. Taking it all in all our work this year will 
be successful. A. ME 

PORTLAND, OrEGON, December, 19. 


COMSTOCK—SYRACUSE UNIVERSITY LAW SCHOOL. 


With Comstock the prospect for a successful year is encouraging: 
Our ranks have been increased recently by a very strong delegation 
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rom the entering class. The work in moot-court, a feature of our 
egular exercises, is already in successful operation. The new 
nitiates who will be our guests at the annual initiation banquet to be 
reld in January are David O. Decker, Waverly, N. Y.; Geo. E. 
Marks, Syracuse, N. Y.; Edward W. Manley, Flatbush, N. Y.; 
Samuel A. Pulford, Elmira, N. Y.; Walter A. Stevens, Hornells- 
ville, N. Y.; Parker F. Scripture, Rome, N. Y.; Royal D. Woolsey, 
Livingston Manor, N. Y., and Edward H. Greenland, Syracuse, N. Y. 

The chapter announces with great sorrow the sudden death 
of Edward R. Wise, ’o2, which occurred in this city, Novem- 
ber 28. Bro. Wise was born at Groveland, N. Y., September 
4, 1873. He was educated at the Geneseo Normal School 
from which institution he was graduated in the class of ’95, of 
which he was class orator. He taught school at Parma, N. Y., 
for one year before assuming the principalship of the Rushville 
Union School, which position he held until his removal to Syracuse 
three years later. While an active member of this chapter he was 
elected pro-consul and also represented the Fraternity on the board 
of editors of the university annual. After graduation he was em- 
ployed as managing clerk in the law offices of Baldwin & Magee in 
this city. 

Bro. Wise possessed a fine legal mind, which gained for him an 
enviable reputation among his classmates and acquaintances. His 
many social graces and companionable qualities won for him a wide 
circle of intimate friends who join us in profound regret at the early 
termination of his promising career. H. B. 

Syracuse, N. Y., December 18. 


McCLAIN—IOWA LAW SCHOOL. 


The year at Iowa opened with the following members present : 
Robert J. Bannister, Consul; F. W. Crockett, Pro-Consul ; Zenos R. 
Gurley, Scriptor; F. A. Heald, Historian; Edwin J. Van Ness, 
Tribune; J. L. Gillespie, Gladiator; Donald McClain, Chaplain; W. 
F. Waterman, Col. George R. Burnett, Clifford V. Cox, Elmer C. 
Hull, Earle D. Kenyon, Jas. H. Burrus, H. E. Hadley, Merritt 
Brackett, Harry F. Kuhlemeier, and Walter P. McCulla. 

Several of last year’s men are not with us: W. G. McLaren is 
Practicing in the state of Washington and Chas. H. Haines is study- 
ing at Harvard. 

Among the alumni, M. L. Ferson, ‘or, is the librarian of our law 
department ; Earl C. Seneet was recently elected county attorney at 
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Minneapolis, Kansas; Chas. Hays is located at Denver, Colo., and 
Guy Struble and Roy Hayward are married. 

The chapter has been increasing its borders and sphere of influence 
in the university. We have recently fitted up new rooms for our 
weekly meetings and have now established a series of lectures by 
eminent men of the profession. Last year Dean Gregory favored us 
with a very scholarly production on “ Criminal Law Reform,” and 
our lecture course this year was started by the founder of our chapter, 
Judge Emlin McClain, of the Supreme Court of Iowa, who gave us a 
very interesting and novel lecture on “ Some Leading Cases.” 

Our prospective initiates are Mack, Ochiltree, Tourgee, and Cole. 
Mack and Tourgee are seniors and Ochiltree and Cole, juniors. 

Phi Delta Phi at Iowa is a growing institution and looks forward 
to a very prosperous and helpful year. F. A. H. 

Iowa Crry, Iowa, December 3. 


LINCOLN—NEBRASKA UNIVERSITY LAW SCHOOL. 


Lincoln chapter is elated over its prospects. When school opened, 
nine active members composed the chapter. Eight men were initiated 
October 9. They are F. J. Foster, Alpha Tau Omega; J. Culbert- 
son, Beta Theta Pi; J. P. Everett; P. E. Reeder, Kappa Sigma; J. F. 
Berggren; E. M. Swain, A.B., Alpha Tau Omega; W. J. Birken, 
A.B.; and E. A. Lundburg. The strength of the chapter has been 
further increased by the affiliation of Bro. Lambert, McClain, giving 
us a total of eighteen members, all of whom are seniors. 

Harmony and brotherhood prevail among us, and great enthu- 
siasm is exhibited for the success of the chapter. Earnest endeavors 
have been made to secure permanent quarters for the chapter, but, as 
yet we have been unable to find suitable accommodations, and con- 
tinue to hold our meetings at the other fraternity houses. 

On November 6 we gave a smoker at the Alpha Tau Omega house 
and among the juniors present we found several who appear to be 
very desirable men, and to some of whom we shall undoubtedly 
extend invitations. 

At our last meeting it was decided that in the near future we 
establish and give the first annual Phi Delta Phi ball, an initiative step 
which we hope in its way will prove successful. O. A. J. 

Lincotn, Neb., December 15. 


DILLON—LAW DEPARTMENT UNIVERSITY OF MINNESOTA. 
Dillon is well started upon what promises to be another prosperous 
year. The university opened with an attendance of nearly four thou- 
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sand, of which something more than five hundred are registered in 
the law department. 

Good Phi Delta Phi material is in abundance. We have succeeded 
in pledging eight men thus far and we feel sure that they are capable 
of maintaining the reputation of Dillon. Before this letter appears 
in the BRIEF we shall have initiated Wm. E. Albee, ’03; Edward L. 
Rogers, ’03; W. Walter Thorpe, ’04, Sigma Chi; Robert W. Putnam, 
05, Phi Kappa Psi; James Vere Williams, ’05, Alpha Delta Phi; J. 
Ralph Nevers, ’05, Phi Kappa Psi; M. H. Murphey, ’o5, Delta 
Kappa Epsilon, and R. G. Strickland, ’05, Delta Kappa Epsilon. 
Putnam and Williams are members of the senior class of the academic 
department carrying junior law and have both received many honors 
from their fellow students. Rogers and Thorpe are well known in 
the Western football world through their attainments at end and 
1alf-back, respectively. 

We greatly miss our ’o2 men, but rejoice in their success already 
issured as practitioners. Frank McNulty is practicing at Sisseton, 
>. D.; John Knox at Jackson, Minn., and George Webb at Allenville, 
¥. D., where he has been elected county attorney. Lester Fitch is 
till in Minneapolis in the office of Judge Lancaster. Vernon Dodge 
as accepted the position of assistant claim agent with the Great 
Northern Railroad at Grand Forks, N. D., and “ Billy ” Compton is 
n the office of the Minnesota state bank examiner. Von Kuster is 
till with us, taking work for the degree of master of laws. 

We have also lost Bros. Evans and Dawley, ’04, and McCollom, 
03, who have accepted mercantile positions. Bro. F. C. Cleary, 
[iedeman, ’02, is now affliated with Dillon. 

We send our best wishes to our sister chapters. gf j.c.s. 

MINNEAPOLIS, MINNESOTA, December 1. 


MINOR—LAW DEPARTMENT UNIVERSITY OF VIRGINIA. 


At the opening of the session of 1902-3 the following members of 
Minor chapter returned: M. S. Bachman, J. I. Barry, J. M. Clarke, 
Staige Davis, S. G. Gibboney, M. C. Latimer, H. F. Lutz, H. A. 
Mathews, Winston Parriah, M. A. Perkins, A. L. Roper, M. J. 
Taylor, S. P. Walker, P. H. Morman, and J. I. Wright, making a 
total of fifteen old members. 

On October 15 the regular fall initiation of the chapter took place. 
The members, in the afternoon, on horseback and red-robed, had 
their usual ride around the university and through the streets of 
Charlottesville. On that night the initiates were put through the 
usual stunts on the rotunda steps and the initiation proper took place 
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later in the evening. The initiates were Henry Bowden, ‘03; J. 
Pelham Johnston, ’03, and Henry M. Russell, ’03. 

The chapter is in a flourishing condition, and steps are being taken 
to bring the members together oftener by more frequent meetings. 
The class standing continues very high. 

A. S. Buford, ’o2, Richmond, Va.; W. H. Pilson, ’o2, Staunton, 
Va.; W. J. Ladd, ’02, Providence, R. I.; Warner Ames, ’02, Onan- 
cock, Va.; W. C. Benet, Jr., ’02, Abbeville, S. C.; and H. R. Southall, 
’o2, Elkton, Va., are among our visiting alumni whom we have had 
the pleasure of welcoming since the session opened. S. G. G. 

CHARLOTTEVILLE, VA., November 25. 


COOLEY—WASHINGTON UNIVERSITY LAW SCHOOL, 

Cooley begins the year in a prosperous condition. The chapter 
rooms are overflowing with work and good fellowship. The treasury 
has a goodly balance, our quarters are being renovated and refitted, 
and eleven of the old members are back. 

In tallying up examinations last year results pleased us. Of the 
school’s eleven honor men, seven were members of Cooley. 

On the evening of November 8 the active members and numerous 
alumni gathered in the chapter rooms to initiate the new members. 
Among our visitors were Grover Cleveland, Kent (Hon.), and Hugh 
White, Kent, ’02, captain of the championship Michigan, ’o1, football 
team, who is now coach at our university. Those initiated are E. S. 
Wilson, Psi Upsilon, Amherst, ’02; George T. Priest, Princeton, ’o2; 
Wm. G. Steinwender, Princeton, ’02; Edward Walsh, St. Louis 
University, ’02; Thomas Dysart, M.S.U.; Wm. Van Cleave, Vander- 
bilt; Willard W. Boyd, Lawrenceville, ’o1; and Chas. C. Morrill, 
Harvard, ’oo. 

Several of our new members have helped to make athletic history 
in the past few years. E. S. Wilson was captain of last year’s track 
team at Amherst. Wm. G. Steinwender is well known in baseball 
circles, having played three years on the Princeton team, captain of 
their last year’s team, and member of the All-American; Willard 
Boyd was captain of the Lawrenceville football team of ‘or, and 
Chas. Morrill captained the oo Weld Boat Club crew at Harvard. 

The meetings are all well attended and the prospects of a favorable 
year were never better. 

Sr. Louis, Mo., November 25. 
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WAITE—YALE LAW SCHOOL. 

Waite is obtaining the greater share of the honors and maintaining 
her preéminent position. On the Yale Law Journal board we have 
S. N. Edwards, Chairman; F. N. Carter, Business Manager; C. W. 
Waterman, Assistant Business Manager; and H. C. Bangs, W. J. 
Downs, G. D. Graves, C. D. Lockwood, J. H. Sears, R. H. Strahan, 
and G. N. Whittlesey, Editors. C. D. Lockwood is registrar of the 
law school for the ensuing year. In the final examinations last June 
Waite won many honors. C. T. Lark graduated magna cum laude, 
and L. P. Fuller, G. R. Jones, and Eliot Watrous, cum laude. 
Honors in the middle class were awarded to S. W. Edwards and C. 
D. Lockwood, and in the junior class to H. C. Bangs, G. D. Graves, 
J. H. Sears and G. N. Whittlesey. The Betts prize was won by G. 
N. Whittlesey. 

We have had our usual good fortune in obtaining men this year, 
and at our initiation just before Thanksgiving the following men 
were taken into the chapter: D. S. Day, Colchester, Conn.; C. D. 
Francis, Winchester, Tenn.; A. C. Halpen, Lawrence, Mass.; H. M. 
Paine, Providence, R. I.; J. H. Sears, St. Louis, Mo.; R. H. Strahan, 
Palmyra, N. Y.; Mason Trowbridge, Chicago, Ill.; J. L. Loomis, 
Granby, Conn.; G. B. Ward, Bristol, Conn., and Kinsley Irvining, 
Clinton, N. Y. In athletics Waite is taking an active part, C. W. 
Waterman being captain of the crew for this year. 

Quiz clubs have been organized by the chapter, meeting regularly 
each week, from which much advantage is being obtained. Interest 
in the chapter meetings is very great and a spirit of brotherly counsel 
and assistance pervades all. C. W. Waterman has composed several 
new Phi Delta Phi songs that have met with the heartiest reception at 
the gatherings of our chapter. We still are maturing plans for 
obtaining a house for the chapter, and prospects are so favorable that 
by next year we expect to be permanently located in our own home. 


New Haven, Conn., November 29. H. C. B. 


HARLAN—UNIVERSITY OF WISCONSIN LAW SCHOOL. 


Harlan looks forward to a most successful year. Sixteen members 
reported at the opening of the year and since then five new men have 
been taken into the chapter. These five are Walter Frost, Irving 
Fish, Joseph Fogg, Allen Roberts, and Wayne Mosely. 

The chapter is now occupying its new quarters at 207 State street. 
They are more roomy than the old quarters and billiard and ping 
pong tables, etc., have been added. A quartette has been organized 
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consisting of Bros. Walter Frost, Robert Frost, Wayne Mosely, and 
Tore Teigen, and their singing adds a great deal to the pleasure of 
the meetings. Bro. Burd W. Jones, of the law faculty, addressed us 
at a recent meeting on “ Early Day Lawyers in Wisconsin.” The 
chapter gave its semester party just before the Christmas recess. 
Among our alumni, John Main, ’oo, and Frank Lucas, ’oo, have 
formed a law-partnership and are practicing in Madison; Chas. A. 
Vilas, ’01, has become senior member of the firm of Vilas, Jenner & 
Freeman, of Milwaukee, and, by the way, Callaghan & Co., of 
Chicago, have just issued a text by him on “ Special Verdicts.” E. 
T. Fox, ‘or, has begun practice for himself in Milwaukee; Edward 
Grisold, ’02, consul 1goI—’o2, has started practice at Muskogee, 
Indian Territory; Louis Reed, ’02, has opened an office in Ripon, 
Wis.; Wm. Beye, ex-’04, has taken a position in the legal department 
of the Illinois Steel Company at Chicago, and Joseph Koffend, ’o2, 
has settled in Appleton, Wis. J. A. S. 
Maison, Wis., November 28. 


FIELD—NEW YORK UNIVERSITY LAW SCHOOL 

Field chapter is in a flourishing condition. Sixteen of last year’s 
members returned this fall and we began work at once. On the 
evening of October 18 we had a dinner at the Yale Club on Forty- 
fourth street for the new men. Covers were laid for forty-seven and 
we were pleased to have with us Bros. Lark, Waite, and Faye, Story. 
Bro. Lark talked to us of the doings and workings of his chapter at 
the Yale Law School and Bro. Faye spoke on the prospective chances 
of the young lawyer in New York City. Bro. McGuire, ’00, spoke 
on the same subject and insisted that the young lawyer should start 
for himself at the earliest opportunity, rather than connect himself 
with one of the large law firms. Brief addresses were made by 
Bros. Strong, Crawford, Sumner, Holly, Bissell, and by Professors 
Tompkins and Rounds. The evening was thoroughly enjoyed and 
we broke up in time for breakfast and Sunday morning service. 

On Saturday evening, December 6, the chapter held its regular 
fall initiation and banquet at the Chelsea, West 23d street, New 
York City. The initiation was held in private parlors on the fifth 
floor, the members and guests then going down to the banquet room, 
where an excellent menu was served. After this came the toasts and 
speeches, which were as follows: “ Welcome,” Consul John S. 
Sumner ; “ The Initiates,” W. E. Tipple; “ The Faculty,” Prof. Isaac 
F. Russell; “ Judges, as the Lawyers View Them,” Prof. Thaddeus 
T. Kenneson; “ Phi Delta Phi,“ Prof. Leslie J. Tompkins; “Query,” 
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Francis W. Aymar ; “ The Alumni,” Charles Henry Topping. It was 
Sunday morning before the meeting broke up. The initiates number 
fifteen and are G. V. Fowler, ’03; E. M. Garbe, ’03; J. W. Clausen, 
’03; J. Hendrick, ’04; G. W. Whiteside, ’04; H. P. Williams, ’o4; 
A. C. Vandiver, ’04; E. V. Knickerbocker, ’04; L. K. Lydecker, ’04; 
W. Howard, Jr., 04; H. Stengle, Jr., ’04; W. H. Emory, ’04; A. S. 
Oglesby, ’04; W. H. Dixon, ’05; W. E. Tipple, ‘os. 

The chapter is working toward club rooms and has a committee 
pushing the plan. Ex-Consul Hobly, ’o2, has been admitted and is 
now in the law department of the Mutual Life Insurance Company in 
New York. Stanley H. Molleson, pro-consul, ‘02, has commenced 
practice at 25 Broad street, New York City. Chas. R. Webber, ’o2, 
has discontinued with Judge Dillon and entered the law department 
of the B. & O. R. R., with headquarters in Baltimore, Md. Wm. J. 
Spalckhaver, ’02, has begun practice with offices at 67 Wall street, 
New York City. 

New York Crry, December 15. 


DANIELS—BUFFALO UNIVERSITY LAW SCHOOL. 

At the opening of college this fall, A. G. Bartholomew, ‘03, 
was the only active member of the chapter to return. With the 
assistance of the alumni and Bro. Gerald B. Fluhrer, Conkling, 
who affiliated, he initiated, on the evening of October 30, the 
Honorable Louis W. Marcus, Surrogate of Erie County, as an 
honorary member, and as active members Dorr Viele, George 
H. Sellers, H. Goodman Waters, Yale, ’02; Matthew Wells Ben- 
nett, Hobart, ’02, and Henry W. Willis, University of Michigan, 
’02. | 

Immediately following the initiation, the alumni and active 
members participated in a banquet at the University Club. Bro. 
Louis B. Hart, ’91, acted as toastmaster. Dr. Christopher G. 
Tiedeman, the newly appointed dean of the Buffalo Law School, 
well know to all as an authoritative legal writer, and whose 
name is borne by one of our most flourishing chapters, responded 
to the toast “ Phi Delta Phi.” The entire banquet passed off 
with so much vim, fraternal spirit, and good feeling that a com- 


mittee has been appointed for the purpose of making arrange- 
ments for fortnightly dinners. Considering everything, all look 


forward to a successful and enthusiastic year for Daniels chap- 
ter. 

On the evening of November 25 an election of officers was 
held at the University Club, and the following were elected: 


316 THE BRIEF. 


Consul, A. G. Bartholomew; Pro-Consul, H. W. Willis; Scrip- 
tor, G. B. Fluhrer ; Historian, M. W. Bennett. Incidentally, Bro. 
Viele has been elected president of the junior class of the law 
school, and Bro. Bennett has played half back on the football 
team of the university during the past season. 

The chapter mourns the loss of one of its most loyal alumni, 
Bro. Edward James Bowen, ’96, who died on November 24. Bro. 
Bowen was prominent among the younger members of the bar 
of Erie County, and was vitally interested in all the affairs of 
the chapter. His brief illness and sudden death come as a great 


shock to the chapter and to his many friends. G. B. F. 
BurrALo, N. Y., December 8 


BREWER—DENVER UNIVERSITY LAW SCHOOL. 

In 1896 a number of the students of the University of Denver Law 
School formed the Brewer Legal Club, which took up the idea of 
obtaining a charter from Phi Delta Phi, and efforts and work to that 
effect culminated in the February, 1902, petition which was then 
sent to all the chapters, and when the telegram came from Secretary 
Katzenberger, announcing the favorable decision of the chapters, 
there was great rejoicing among the active and the alumnus members 
of the club. 

The charter having been granted, we at once began preparation 
for the chapter’s installation, the date of which was arranged for 
Friday, June 6, when the final law school examinations would be over 
and the minds of the men at rest. The ceremony was held as planned 
and was conducted in the spacious library of the law school, by per- 
mission of the faculty. The installation began at eight o’clock with 
Lucius W. Hoyt, Story, ’89, presiding. Other alumni taking an 
active part were: George C. Manley, Kent, ’87; A. B. West, Miller; 
Horace Phelps, Waite, ‘93; T. R. Woodrow, Kent, ’00; S. E. 
Sumerfield, Green, ’00; G. C. Bartels, Kent, ’79; and F. M. Keizer, 
Webster, ’89. 

The following list of initiates constitutes at present the Brewer 
chapter: Wilbur F. Denius, Mark. G. Evans, Harvey E. Rockwell, 
William B. Shattuc, Frederick A. Smith, Frederick R. Wright, John 
L. Flannigen, Benjamin F. Hill, Clyde H. Stewart, Chas. F. Carnine, 
Smith R. Downs, Charles C. Stanley, Fred. W. Stover, Frederick S. 
Titsworth, N. L. Watson, Clarence M. Kellogg and George Post. 

After the ceremonies an election was held which resulted in the 
following officers for the ensuing year: Consul, C. H. Stewart; Pro- 
Consul, C. F. Carnine; Scriptor, Smith R. Downs; Tribune, J. L. 
Flannigan ; Gladiator, Fred. W. Stover. 
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After the election all adjourned to the “Tortoni,’ where an 
“informal dinner was enjoyed. The circumstances of the installation 
“were most auspicious and Brewer chapter is determined that its suc- 
~cessful founding shall be the groundwork of one of the most flourish- 
ing and useful chapters of the order. S. R. D. 
Denver, Cor., November 10. 


FOSTER—INDIANA UNIVERSITY LAW SCHOOL. 


Foster chapter opened its year with ten of the old members back, 
at once began to look for new material, succeeded in finding some 
very fine men, and now introduces to the Phi Delta Phi world the fol- 
lowing initiates: Claude A. Smith, ’o5, Delta Tau Delta; Fred. 
Bryan, ’04, Phi Kappa Psi, ’varsity football and track teams; Willis 
N. Coval, ’05, Phi Gamma Delta, ’varsity football and track teams, 
and James P. Boyle, ’05, Delta Tau Delta, ’varsity baseball team, and 
also Indiana’s representative in the inter-state oratorical contest, 
held at Columbus, Ohio, last spring. 

We have pledged Mr. Richard M. Milburn, of Jasper, Indiana, 
who occupies a chair in the law faculty, and was recently elected state 
senator. He is well liked by the students and will do honor to Phi 
Delta Phi. We have also pledged Adolph Geiss, ’o5, Delta Tau 
Delta, Evansville, Indiana. 

We gave a very pleasant little dance on the night of November 20, 
and every one had a good time. We expect to initiate our pledged 
men before the end of this term and will, at that time, give a smoker. 

Among the alumni, Ben. F. Long, ’oo, is assistant professor in the 
law school. Judge Reinhard has succeeded Mr. Rogers, as dean of 
the law department, and is also vice-president of the university. 

The chapter now consists of fourteen men, the ten old men being 
Woolery; Lawrence, Phi Kappa Psi; Griss, Delta Tau Delta; Pur- 
nell, Delta Tau Delta; Henderson, Sigma Nu; Driesback, Sigma Nu; 
Taylor, Phi Gamma Delta; Gough, Phi Gamma Delta; Earle, Kappa 
Sigma, and Naylor, Phi Delta Theta, and will be pleased at any time 
to act as host to any visiting members of the Fraternity. 

BLOOMINGTON, INDIANA, December 5. R. W. N. 


CONKLING—CORNELL UNIVERSITY LAW SCHOOL 
In sending this letter to the Brier, Conkling feels that once again 
it can offer a report worthy of a chapter of Phi Delta Phi. This 
would have been an unwarranted assumption during the past three 
or four years. That period saw the darkest hours of the chapter’s 
existence; even to such an extent that the chapter came near to 
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losing its existence at Cornell. But that time has passed. Nov, 
owing largely to the untiring efforts of Bro. C. T. Stagg, together 
with the liberality of our alumni, the chapter is practically free from 
the burden of debt, and enters upon a new era. Most of this has 
been dwelt on in a previous letter to the Brier, so I will recount the 
progress of the chapter for the present year. 

After the chapter lost its house in 1900, the members were left 
without a place of meeting. There was nothing to hold the members 
together, and without a purpose it simply drifted along in an aimless 
existence. But this fall, being free to begin anew, the first and most 
essential step was taken by the rental of suitable club rooms. Here 
we now hold regular meetings at which assigned parts are taken each 
time by designated members. These meetings not only bring us 
more together socially, but the programs carried out are interest- 
ing and instructive, and they give us a purpose. 

At the opening of the term the following new men were initiated: 
Frank E. Swartz, ’03, Marlboro, N. Y.; Martin Traviero, Jr., ’03, 
Puerto Rico; George H. Hooker, ’04, Watertown, N. Y.; Chas. B. 
Dowd, ’04, Cortland, N. Y.; Wm. L. Stow, Jr., 04, Buffalo, N. Y. 

These are members of the senior and junior classes and we expect 
to take in a number from the freshman class about the close of the 
spring term. 

In conclusion, with our present conditions in view, I think I can 
well prophesy that the place among her sister chapters which Conk- 


ling once held, she will again attain within a few years.  F. R. C. 
IrHaca, N. Y., December 1. 





SWAN—OHIO STATE UNIVERSITY LAW SCHOOL. 

The opening of the school year found Swan chapter with 
twelve active members, the officers being Bros. Burr, Burr, Consul; 
Scarlet, Pro-Consul; Game, Scriptor; and Ammon, Gladiator. 

Last year we lost eleven men by graduation: Bros. Bostwick, 
Evans, Schoedinger, Leonard, Royen, Wise, Keating, West- 
water, Shotwell, Pruner, and Roebuck. 

Page Hall, the new home of the law school, is now completed 
and work will begin in it the first of December, but the dedica- 
tion will not take place until the latter part of the school year. 
The chapter hopes to secure a room in the new building for its 
exclusive use. 

Delta Chi has finally granted a charter to a local organization, 
known as Delta Zeta Chi. This, of course, means competition 
for Phi Delta Phi, which we welcome. 
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Of our alumni, Duvall, ex-’02, who was a member of the Ohio 
assembly, has resumed his work in the law school. Professor 
Tuttle is connected with the University of Michigan Law 
School, and T. D. Evans, ’o2, quits law to enter the Frohman 
Dramatic School of New York in January. F. H. G. 

CoLtumsus, OnIo, November 27. 


MILLER—STANFORD UNIVERSITY LAW SCHOOL. 


The year 1902-3 opened very favorably for Miller chapter. 
Although our number was considerably decreased by graduation 
last May, there were sixteen of us back at the beginning of the 
new year. And the work of the chapter has been pushed for- 
ward, while the initiation of seven men added to our strength. 

The new members, who were initiated in November, are 
Thomas M. Alderson, ’o2, George Lull, ’01, Rupert L. Alderman, 
’o1, Frank A. Stevens, ‘or, Gilbert D. Boalt, ’03, Edgar A. Jones, 
703, and Reginald G. Fernald, ’o03. 

The departure of Professors Hall and Whittier for their posi- 
tions at the University of Chicago law school has deprived the 
chapter of their kindly interest and support. But we are glad 
to introduce Instructor J. T. Burcham, Stanford, ’97, who has 
the distinction of receiving the first LL.B. degree from Stan- — 
ford. With his election the chapter numbers among its mem- 
bers every graduate who has yet received LL.B. from Stanford, 
and this year of the seven LL.B. candidates five are members 
of Miller. The usual large percentage of honors has fallen to 
the chapter, and seven of the nine members who compose the 
graduate moot-court, and six of the nine in the undergraduate 
court, are members of the chapter. 

Our meetings this year have been enthusiastic and helpful. 
At these meetings we make quite a feature of the social ele- 
ment. After the business part of the program is finished, we 
have a banquet and pass the evening in good fellowship. We 
are fortunate in having the faculty attend these meetings, for 
we thus come to know them in a way that is impossible from 
contact merely in the class-room. We all enjoy the stories of 
Professor Abbott, while his talks are a never-failing source of 
inspiration and help. It is our purpose, too, to have present 
alumni and graduates from other colleges. At our meeting in 
October Mr. Wm. A. Beasley, Kent, a prominent attorney of San 
Jose, delivered a speech that will long be remembered on “ Diffi- 
culties and Successes in the Practice of the Law.” 


320 THE BRIEF. 


We intend in the future to make these speeches a regular part 
of our program. There are many matters that concern us as law 
students that we learn nothing of in the class-room. The idea 
has been perfected by Professor Lewers of having some member 
of the faculty or of the local bar address us on these important 
questions. It is a plan that we intend to carry out, that our 
meetings may be a greater source of value and profit in the future, 
if that be possible. 

Thus by having the chapter benefit its members, and by tak 
ing a leading part in the affairs of the law department, we shall 
strive to aid ourselves, the law school and the Fraternity. 


STANForD, CAL, December 7. H. C. J. 


ALUMNUS NEWS. 


Hamitton.—Charles S. Darlington, ’o2, has taken a position with 
the law department of the Baltimore & Ohio Southwestern Railway 
Company, and is now in the offices of their general attorney at Cin- 
cinnati, Ohio. George P. Stimpson, ’o1, is now associated with the 
firm of Kittredge & Wilby, one of the leading law firms of Cincinnati. 
Albert H. Morrill, oo, is lecturer on constitutional law in the Cincin- 
nati Night Law School. William Mackey Wherry, Jr., ’00, and Miss 
Rhoda Edwards Zug of Pittsburgh, Pa., were married April 17, 1902. 


TIEDEMAN.—Harvey D. Dow, ’98, of Sedalia, Mo., at the Conven- 
tion of the National Republican League, Chicago, October 2, 1902, 
was chosen by the Missouri delegation as executive committeeman 
for that state in the Republican league work. Charles E. Rendlen, 
’o1, was elected city attorney of Hannibal, Mo., November 4, last. 
Galius L. Zwick, ’99, was last fall unsuccessful Republican candidate 
for city attorney of St. Joseph, Mo. The Kleinschmidt of Klein- 
schmidt & Highley’s “ Oklahoma Form Book ” is Rudolph A. Klein- 
schmidt, ’00. William F. Wilson, ‘oo, is the editor of “ Wilson’s 
Digest of Oklahoma Reports,” 1900; and “ Wilson’s Revised and 
Annotated Statutes of Oklahoma,” 1902, in two volumes. Clyde 
Williams, ‘or, was elected prosecuting attorney of Jefferson County, 
Mo., November 4, 1902. Cleveland A. Newton, ’02, who won the 
Stephens 1902 medal for oratory in Missouri State University, is 
now a member of the Missouri legislature. James Addison Davis, 
’99, died September 28, 1900. James C. L. McKnight, ‘oo, last fall 
was elected prosecuting attorney of Taney County, Mo. 
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ConxLING.—C. Tracy Stagg, ‘02, was awarded the Boardman 
Senior Law Scholarship at Cornell last year and is now practicing at 
Elmira, N. Y. Rowland L. Davis (Hon.) is city judge of Cortland, 
N.Y. Edward C. Watson, ’02, is deputy clerk of the District Court 
of Boone County, Neb. Francis E. Swartz, ’03, has been awarded 
the Boardman Law Scholarship for this year at the Cornell Law 
School. Daniel V. Murphy, ’o1, was Democratic candidate for the 
nomination for district attorney of Erie County last fall. Thomas 
C. Rogers, ’95, is corporation counsel at Middletown, N. Y. Daniel 
W. Moran, ’92, November last was elected to the New York state 
Assembly from Seneca County. Gerald B. Fluhrer, ’o1, is now 
attending the Law School of the University of Buffalo, and is scriptor 
Of Daniels chapter. George B. McCann, ’88, was elected county 
judge and surrogate of Chemung County, N. Y., at last fall’s election. 
LeRoy J. Skinner, ’95, of Medina, N. Y., was married on the 15th of 
October last, to Miss Jessie K. Lee, of Albion, N. Y. They reside 
at 324 West Center St., Medina, where Mr. Skinner is junior partner 
in the law firm of Ryan & Skinner. 

WAITE.—Charles H. Studin, ’99, is one of the assistant district 
attorneys of New York City. George W. Duncklee, ’98, has recently 
published a treatise on “ Public Service Corporations.” William A. 
Arnold, ’99, since May, 1901, has been deputy judge of the Willi- 
mantic, Conn., police court. Theobold M. Connor, ’99, was last year 
elected city solicitor of Northampton, Mass. Walter Haven Clark, 
798, of the law firm of Clark & Arnold, Hartford, Conn., was married 
to Miss Julia E. Gilman, B.L., Smith College, 1896, June 26, 1902. 

Frezp—Charles F. Bostwick (Hon.), last year resigned his pro- 
fessorship in the New York University Law School. In 1900 he was 
Republican candidate for the New York Senate. Last November he 
was elected to the New York Assembly, where he is pushing several 
important measures, among which is the $81,000,000 canal bill which, 
if passed, will revolutionize the New York canal system. Frank 
Carter Mebane, was married December 20, 1900, to Miss Alice R. 
Collins, and resides at 144 E. 22d St., New York City. Asher Mayer, 
798, of New York City, was married October 29, 1902, to Miss Kathe- 
rine J. Hart, of Cincinnati, Ohio. Stanley H. Molleson, ’02,has begun 
practice with offices at 25 Broad St., New York City. H. B. Lister, 
799, was unsuccessful candidate for Superior Judge, San Francisco, 
Cal., last fall on the Labor ticket. : 


WESBSTER.—Lucius Root Wastman, Jr., ’98, is corporation lecturer 
in the Boston Evening Law School. Elmer J. Rathbun, ’98, formerly 
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member of the Rhode Island House of Representatives, is Justice of 
the District Court of the Fourth Rhode Island Judicial District. Ed- 
ward C. Stone, ’00, on November 4 was elected to the Massachusetts 
House of Representatives. Jabez Fox (Hon.),since September, 1900, 
has been Associate Justice of the Superior Court of Massachusetts. 
Guy A. Hildreth, ’o1, city solicitor, Gardiner, Maine, in 1901, was te 
appointed in March,1902. Frank H. Swan, or, city solicitor of West- 
brook, Maine, is assistant district attorney for Maine and resides in 
Portland. Natt T. Abbott, ’o2, instructor in equity in the Boston 
University Law School and justice of the university court, is now also 
member of Massachusetts state legislature. Frank L. D. Rust, ‘04, 
is assistant professor in ophthalmology at the Tufts Medical School, 
Boston, Mass. James P. Richardson, ’02, won the Boston University 
Law School ’o2 prize for the best thesis submitted. Jewell Flower, 
99, was married October 7, 1902, to Miss A. L. McFarland, a Welles- 
ley graduate, of Chicago. He is junior member of the law firm of 
Mills and Flower at 25 Broad St., New York City. 


MARSHALL.—Joseph D. Felix, ’98, was presidential elector in the 
Ninth Congressional District of Kentucky, November, 1900. Robert 
W. Wells, ’99, Green, ’97, is a member of the House of Delegates of 
Maryland and candidate for speaker. Lewis H. Machin, ‘97, was 
presidential elector, 1900, Democratic ticket, Virginia. George V. 
Weimer, ’99, was elected Circuit Court Commissioner of Kalamazoo 
County, Mich., 1902. Guy E. Davis, ’96, died March 26, 1808. 
James Louis Cousar died near Memphis, Tenn., December, 1897. 
Frank C. Esterley, ’99, is manager of the Frank C. Esterley Co. 
insurance, 313 Nicollet Ave., Minneapolis, Minn. 

DiLLon.—Egbert S. Oakley, ’98, county attorney at Buffalo, 
Minn., was reélected November 4, 1902. George H. Spear, ’98, of 
Grand Rapids, Minn., on November 4 was elected county attorney 
of Itasca County, Minn. Harold J. Richardson, ’o1, of Rochester, 
Minn., on November 4 was elected county attorney of Olmsted 
County, Minn., on the Republican ticket. George T. Webb, ‘’o2, of 
Ellendale, N. D., was elected state’s attorney for Dickey County, 
N. Dak., on the Democratic ticket, November 4. Edward M. 
Warren, ’98, formerly judge of the County Court of LaMoure 

County, N. Dak., on November 4 was elected state’s attorney of that 
county for two years. On November Ist the firm of Belden, Esterly 
& Co., General Insurance Agents, 313 Nicollet Ave., Minneapolis, 
Minn., was changed to the Frank C. Esterly Company, Thos. F. 
Wallace, Jr., "05, retaining his interest and Geo. K. Belden, ‘97, 
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entering the firm of W. I. Gray & Co., Sykes Block, Minneapolis. 
Mr. Esterly is a member of Marshall, ’99. Frederick C. Baldy, "98, is 
master in St. Mark’s School, Southboro, Mass. | 


PomeEroy.—John Clark Boyle, ’94, is dead. He gave up his law 
practice about two years ago and accepted the position of assistant 
secretary to the Board of Public Works in San Francisco, being 
appointed upon a civil service examination. His health began to fail 
about a year ago, and he was given a leave of absence. He went to 
southern California, then to the Sierra Nevada mountains, near Big 
Oak Flat, Tuolumne County, Cal., where he died of nervous prostra- 
tion, August 8, 1902. He was born in San Francisco, December 14, 
1870, graduated from Hastings College of Law, University of Cali- 
fornia, with high rank, in the class of 1894. He was a loyal member 
of Pomeroy chapter and a charter member of the San Francisco 
alumnus chapter. His high ideals and pleasant manners endeared 
him to all who knew him. He left a widow, father, mother, brothers 
and sisters, one of whom is Miss Gertrude F. Boyle, the well-known 
sculptress of San Francisco. 

John Madison Walthall, ’98, district attorney of Stanislaus County, 
Cal., was reélected for his second term November 4, 1902. E. L. 
Farnsworth, ’84, was the Democratic nominee for associate justice of 
the California Supreme Court, but was defeated. H. B. Lister, 
Field, ’99, and affiliated with Pomeroy, was the Union Labor party 
nominee for superior judge in San Francisco and, though not elected, 
ran well. | 

Emil C. Peters, ‘00, who is now located in Honolulu, writes as 
follows : 

Here in Honolulu there are several members of our Fraternity. 
C. W. Ashford, Kent, ’84, of whom you spoke in your letter, is at 
present in Honolulu, having returned after a banishment of some- 
thing over five or six years. Chief Justice W. F. Frear, Kent, ’go, 
as well as Wade Warren Thayer, Kent, Abraham Lewis, Miller, 
and Mr. Bigelow, Choate, are resident alumni of Phi Delta Phi. In 
fact, the membership is sufficient, in my mind, to form an alumnus 
association. That, however, is a matter for the future. It shows 
how small the world is, that five of us should be here in this garden 
spot in the Pacific, each representing distinctive chapters and prac- 
tically together representing East and West. 


Story.—Wilbur Laing Ball, 98, was appointed assistant corpora- 


tion counsel, New York City, early in 1902. Edward Ridley Finch, 
’98, elected to the New York Assembly from 9th Assembly District, 
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New York City, in 1901, was reëlected in November, 1902. Harry 
Alonzo Cushing, ‘or, is lecturer in history and constitutional law at 
Columbia University. John Shillito Rogers, ‘or, is a member of 
the Republican 27th Assembly District Committee, New York City. 
F. S. Duncan, ’93, has formed a partnership with H, L. Duncan for 
the practice of patent and trade-mark law at 120 Broadway, New 
York. Herbert Schurz, ’99, died in London, Eng., February 23, 
1900. 

BootH.—John Henry Wigmore, dean of the Northwestern Uni- 
versity Law School, won the 1902 Harvard Law School prize for the 
ehbest legal literary work last year, which was his edition of Green 
leaf’s Evidence. The prize was founded by James Barr Ames, Choate, 
and bears his name. The fortunate winner is himself a graduate of 
Harvard of the class of 1883. He served for a time as professor 
in the Fukuzawa University at Tokio, Japan, and in 1893 accepted 
his present position at Northwestern. Professor Wigmore is one 
of the most prolific law authors in America. Marshall E. Sampsell, 
’98, has been appointed secretary of Judge Peter Grosscup, Booth, 
of the U. S. Circuit Court in Chicago. Mr. Sampsell succeeds Sher- 
burne W. Burnham, the well-known astronomer. Matthew Mills, 
’03, the president of the senior class, was the Law School representa- 
tive at the late installation of President James of Northwestern. 
Bros. McClure, Topliff and Buntain, ’o2, passed the Illinois bar 
examination at Springfield, Ill, October 7 and 8. Abel Davis, Booth, 
‘02, was recently elected representative on the Republican ticket, to 
the state legislature from the Oak Park district, Cook County. 
Charles George Little, ’97, in 1902 was appointed assistant professor 
at the Northwestern University Law School. Scott Brown, ’90, is 
general director of the Chatauqua Institution with offices at 5711 
Kimback Ave., Chicago, and Chatauqua, N. Y. Andrew Oliver 
Jackson, ’oo, is instructor in French and German at Shurtleff College, 
Upper Alton, Ill. 


KENT.—Prof. Aaron Vance McAlvay, professor of law, Univer- 
sity of Michigan Law School since 1897, was appointed Circuit Judge 
19th Michigan District, June, 1901, and was elected to that office 
November 4, 1902. Reilly Atkinson, ’o1, of Pueblo, Colo., was secre- 
tary of United States-Salvador Arbitration Commission, Washington, 
D. C., April and May, 1902. James G. McHenry, ’o2, is chief clerk 
and attorney of the Michigan State Board of Health, office at Lansing, 
Mich. Gilbert M. Hitchcock, ’81, proprietor of the Omaha World- 
Herald, was elected to Congress in November on the Fusion ticket. 
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W. F. Frear, ’90, is chief justice of the Hawaïian Islands and resides 
in Honolulu. Bruce C. Shorts, ’o2, is located in Seattle, Wash- 
ington, teaching in the Seattle High School. 


CHoATE.—Andrew James Peters, ’98, last November was elected 
to the Massachusetts legislature. Jens I. Westengard, "08, is assistant 
professor of law in the Harvard Law School. Samuel Thorne, Jr., 
’99, and Henry G. Gray, ’oo, are deputy assistant district attorneys 
of New York City. John P. Hill, ’02, is assistant in government in 
Harvard University. Charles O. Parish, ’99, died January 13, 1900, 
in Chicago, Ill. 

FostER.—Truman F. Palmer (Hon.), Judge of the 39th Judicial 
District of Indiana, has been elected president of the Indiana Bar 
Association. Benjamin F. Long, ’o1, assistant professor of law at the 
Indiana University, married Miss Lucy Nichols, of Marshalltown, 
Iowa, October 1, 1902. William E. Chapman (Hon.), asso- 
ciate professor of law, Indiana University, is doing special 
work in the Harvard Law School. George Louis Reinhard 
(Hon.), Judge of the Appellate Court of Indiana, and pro- 
fessor in the Indiana University Law School, became dean of 
that institution in September, 1902. William P. Rogers (Hon.), 
formerly professor of law at the Indiana University, is now dean of 
the Cincinnati Law School. George Vernon Moss, ’99, of Frankfort, 
Ind., in November was elected prosecuting attorney for the 45th 
Judicial Circuit of Indiana. Oliver C. Black, ‘00, of Oklahoma City, 
O. T., was married September 4, 1901, to Miss Belle Hamill, of 
Monticello, Indiana. Herdis F. Clements, ’o1, is associate professor 
at the Indiana University Law School. L. A. Holman, ’o2, died at 
his home near Petersburg, Ind., October 2, 1902. 


MILLER.—F red. H. Drake, ’o1, is deputy clerk of U. S. Circuit and 
District Courts, District of Montana. Prof. Clarke B. Whittier 
(Hon.) has resigned from the Stanford University Law School and 
accepted a professorship in the Chicago University Law School. 
Thomas T. C. Gregory, ’o1, is district attorney of Solano County, 
California. Frank B. Riley, ’o1, of 455 Morrison St., Portland, 
Oregon, married Miss Lottie Brand, Stanford, ‘oo, an Alpha Phi, 
August 6, 1902. 

Green.—Charles H. Blochberger, ’99, is police judge of Leaven- 
worth, Kans. Webster Wilder, ’o1, is city recorder of Sapulpa, Ind. 
Ter. Horace G. McKeever, ’o1, of Enid, Oklahoma, on October 12, 
1902, married Miss Lavina T. Hebron, of that city. 
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LincoLtn.—Victor O. Johnston, ’98, is county attorney of Valley 
County, Nebraska. Loren E. Winslow, ’98, is deputy county attomey 
of Lincoln, Neb. Jay C. Moore, ’g9, is county attorney of Tecumseh, 
Neb. James A. C. Kennedy, ’00, secretary of the Omaha Bar Asso- 
ciation, in November was elected to the Nebraska legislature. Arthur 
A. Bischof, ’00, is county attorney of Otoe County, Nebraska. James 
H. Kemp, ’98, for two terms city attorney of Fullerton, Neb., was 
elected county attorney in November. John H. Ames (Hon.) and 
William G. Hastings (Hon.) are Nebraska Supreme Court Com- 
missioners. Edgar H. Clark, ’o1, is secretary to the chancellor of the 
University of Nebraska. Prof. Frank Irvine (Hon.) has resigned 
and accepted a faculty position at the Cornell Law School. 

McCLaIN.—Edward P. Seeds (Hon.), associate justice of the 
Supreme Court of New Mexico, 1890-4, is now deputy auditor of 
the War Department at Washington, D. C. Albert W. Hamann, ’98, 
is a member of the Iowa House of Representatives, and on the lowa 
Code Supplement Committee. George E. Hilsinger, ’98, is also mem- 
ber of the Iowa House of Representatives. Timothy P. Harrington, 
"99, was elected county attorney of Kossuth County, Iowa, in Novem- 
ber. Robert H. Munger, ’g9, is police judge of Sioux City, Iowa. 
James J. Crossley, ’00, is a member of the Iowa Senate. John R. 
Howard, ’o0o, is city treasurer of Indianola, Iowa. John W. McGee, 
’00, is city clerk of Davenport, Iowa. Roy Stanton Hayward, ‘or, is 
city attorney of Bremerton, Wash. Guy T. Struble, ‘or, was elected 
county attorney of Plymouth County, Iowa, in November. Earl C. 
Sweet, ’oI, was elected county attorney of Ottawa County, Kans., 
on the Republican ticket, November 4. John M. Thompson, ’98, of 
Kenwood Park, Iowa, was married October 22 to Miss Ada Gray, of 
Seville, Ohio. 


HarLAN—William J. Conway, ’98, in November was elected 
county judge of Wood County, Wis. Theodore W. Brazeau, ’oo, is 
district attorney of the same county. Gildon G. Glasier, ’00, is private 
secretary to Justice R. D. Marshall, of the Supreme Court of Wis- 
consin. Edward T. Fox, ’o1, recently published a treatise on “ The 
Five Remedies of a Creditor against a Private Corporation in Wis- 
consin.” John B. Sanborn, ’oo, instructor in American History at 
the Ohio State University in 1901, has written the following papers: 
“ Congressional Grants of Land in Aid of Railways ”—University of 
Wisconsin Bulletin; “ Political Aspects of Homestead Legislation ” 
—Am. Historical Rev.; “ The Jew in Modern Europe ”—Arena; 
and at the Wisconsin State Historical Convention, September, 1899, 


CHAPTER NEWS. 327 


delivered an address on “Story of the Fox-Wisconsin Improve- 
ment.” Otto C. Baumgarten, ’98, died at his home in Milwaukee in 
July, 1901. Cornelius Anthony Sidler, ’00, of Milwaukee, in Novem- 
ber was elected to the Wisconsin Assembly on the Republican ticket, 
Ed. C. Griesel, ‘02. Thomas Leahy, ‘or, John B. Campbell, ’03, are all 
located at Muskogee, Ind. Ter. Leahy is admitted and is law clerk 
on the Commission to the Five Civilized Tribes, Interior Department ; 
Bro. Griesel, who recently received his M.A. from Wabash College, 
is with the same commission, and Bro. Campbell is in real estate. 


CHASE.—Joseph A. Boyce, ’oo, is deputy clerk of the Circuit Court 
at Portland, Ore. Charles W. Tenney, ’0o, is professor in civics and 
economics, and acting president of the Montana Wesleyan Univer- 
sity, at Helena, Mont. Hopkin Jenkins, ’o2, is instructor in Latin in 
the Portland, Oregon, High School. 

DANIELS.—Robert L. Cox, ’98, on November 4 was elected to the 
New York Assembly from Buffalo. Joseph William Alport, ’99, 
corporal of the 43d U. S. V. I., died of wounds, March 18, 1900, at 
Matuguino, Island of Samar, P. I., received after having volunteered 
to bring in a wounded comrade. He was buried at Forest Lacon, 
Buffalo, N. Y., January 18, 1901, with military honors. Dana L. 
Spring, ‘or, of Franklinville, N. Y., is secretary to Justice Alfred 
Spring of the New York Supreme Court. In July, rg01, he was 
married to Miss Shirley C. Tilden, of Machias, N. Y. Alfred L. 
Becker, ’02, on graduation was appointed registrar in the Buffalo 
University Law School. Louis W. Marcus (Hon.), elected in 1895 
surrogate of Buffalo, N. Y., is now reélected. 

Minor.—Edward R. Hines, ’98, is Judge of the Court of Ordinary 
of Baldwin County, Georgia. Carl H. Davis, ’o2, won the Edward 
Thompson Co. prize at the University of Virginia, 1902. Harry H. 
Shelton, ’00, was married to Miss Eloise Sevier, of Bristol, Tenn., 
November 12, 1902. 

SwAN.—Israel M. Foster, ’98, appointed trustee of the Ohio State 
University by Governor Nash (Hon.) in 1900, was elected prosecut- 
ing attorney of Athens County, Ohio, in November. James Clare 
Hughes, ’oo, has been elected city solicitor of Piqua, Ohio. Charles 
H. Woods, ’oo, of Guthrie, O. T., is assistant attorney general of 
Oklahoma Territory and secretary of the Oklahoma Bar Association. 
William E. Minshall, of Cleveland, Ohio, was married to Mabel E. 
Rice, of Columbus, Ohio, September 17, 1901. George W. Mar- 
shall, ’97, is the state building and loan inspector of Ohio. E. D. 
Howard, ’97, is the new professor on bailments at the Ohio State 
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University Law School. Charles G. Bond, ’99, was recently admitted 
to the U. S. Supreme Court bar. W. L. Davids, ’98, was elected 
prosecuting attorney of Hancock county, Ohio, being the only Re 
publican elected upon the ticket. 


Comstock.—Richard J. Shanahan, ’99, is deputy attorney general 
of New York. Justice Frank H. Hiscock, of the Appellate Divs- 
ion of the Supreme Court of New York, is an honorary member of 
Comstock chapter. Roderick N. Matson, ’97, of Cheyenne, Wyoming, 
is a member of the Wyoming Legislature. John W. Church, ’98, is 
instructor in criminal law and procedure at the Syracuse University 
Law School. Eugene H. Hickok, ’98, is U. S. government statis- 
tician at Washington, D. C. 


FuLLer.—Charles S. Cutting (Hon.), Probate Judge of Cook 
County, Ill, was elected November 4. Fred. L. Fake, ’97, assistant 
state’s attorney of Chicago, recently finished successfully the trial of 
the Streeter case, made famous by the assumption of ownership by 
“ Captain ” Streeter of a very valuable portion of the Chicago lake 
front, which he named “ The District of Lake Michigan,” and in de- 
fense of which Watchman Kirk was killed by Streeter’s forces. The 
case was bitterly fought. The jury disagreed on the first trial, but now 
the defendants were found guilty of manslaghter. Orrin N. Carter 
(Hon.) in November was reélected judge of the County Court of 
Cook County. Charles H. Burras, ’96, has been appointed attorney 
for the Public Administrator of Cook County. About six hundred 
estates are usually in administration at a time by this official. S. 
Minot Jones, ‘or, will shortly leave Hamline, Scott & Lord to open 
his own office in Chicago in “ The Temple.” Edward T. Glennon, 
Booth, ’82; Stillman B. Jamison, ’98; George Mills Rogers, Booth, 
"82 ; and William F. Wiemers, Fuller, have been reappointed Masters 
in Chancery by the judges of the U. S. Circuit Court of Chicago. 


James M. Brock, Benjamin, ‘82, died at Aledo, Ill., April 4, 1902; 
James P. Birge, Cooley, ‘98, died in Albuquerque, New Mexico, July 
14, 1902; John L. Flannigen, Brewer, ’03, is practicing in St. Louis; 
Wm. B. Shattuck, Brewer, ’02, has begun practice in Denver, Colo., 
with offices in the Ernest-Cranmer building; Borden D. Whiting, 
Dwight, ‘00, has begun practice at 10 Weybossett St., Providence, 
R. I.; Elon G. Galusha, Jay, ’o1, is practicing in Los Angeles, Cal.; 
Irving L. Hornidieu, Jay, ’86, of Medina, N. Y., was reélected to the 
New York Senate in November ; Geo. McM. Post, Jay, ’98, is Assist- 
ant Attorney-General of Colorado. — 


Book Reviews. 





TERRORS OF THE LAW. Being. the Portraits of Three Lawyers: 
“ Bloody Jeffreys,” “the Bluidy Advocate Mackenzie,” and the 
Original Weir of Hermiston. By Francis Watts. 12 mo, cloth. 
$1.25. John Lane, the Bodley Head, London, and New York. 

In Mr. Watts’ skillful hands the three “terrors of the law” cease 
to terrify and only entertain. But we may be entertained without 
being convinced; probably best so entertained. And we were not 
convinced. To us Jeffreys is still the “ Bloody Jeffreys” of history and 
tradition. Mr. Watts cannot whitewash him in our eyes at this late 
day, nor do his associate terrors either become very heroic from our 
view-point. The author makes the mistake of invoking for his sub- 
jects justice rather than mercy or moderation. He may extenuate, 
but he does not excuse. No doubt, as our author argues in his very 
clever and readable preface, in passing judgment upon Jeffreys we 
must remember that the standards of morality and honesty and mercy 
were vastly different in Jeffreys’ day from the present. But we must, 
as it seems to us, also consider that the verdict which most of us now 
adopt is the one handed down from Jeffreys’ own time, and did not 
originate in our own. 

Lord Campbell, for instance, in his “ Lives of the Chief Justices ” 
has this to say: 


“ On the sudden death of Saunders there was much perplexity as 
to the appointment of his successor. His want of political principle 
and his immoralities had been to a certain degree counterbalanced by 
his profound knowledge of the law, his mildness of disposition, and 
his popular manners. The candidate eagerly pressing forward his 
claims, and supported by the most unscrupulous courtiers, was 
notoriously destitute of public or private virtue; knew nothing of 
his profession beyond what he had picked up in Old Bailey practice; 
was brutally offensive in his deportment to all who were opposed to 
him; and, acting as a subordinate judge, had, in various occasions, 
set at defiance the rules of decency and the dictates of humanity.” 


Macaulay, in the same vein, accounts for the appointment of 
Jeffreys as Chief Justice by the statement that “ work was to be done 
which could be trusted to no man who reverenced the law, or was 
sensible of shame.” And Lord Campbell again, referring to the 
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political exigencies responsible for Jeffreys’ elevation to the chief- 
justiceship, observes: “ Accordingly there was placed in the Supreme 
seat of justice, knowingly and designedly, one of the most infamous 
wretches who ever wore the human form, and whose atrocities, 
when elevated to power, were not more revolting than might have 
been expected from his established character and past conduct.” 

Assuredly in the light of this testimony our author is making a 
sweeping assault upon the judgment of historians and the contem- 
porary public when he says of Jeffreys and Braxfield that “ On the 
English or Scots Bench of our own time Jeffreys and Braxfield 
would have been notable figures, and their virtues held in rare esteem, 
and their vices unknown even to themselves.” We could but gasp 
when we first read this prefatory statement, and we still gasped a 
little when we read it the second time after a very enjoyable evening 
with the rest of the book. For protest and persuade as he will, Mr. 
Watts does not make good. And “ the bluidy advocate Mackenzie ” 
fared no better in our esteem, though, we confess, we began the 
study of this portrait with no such set notions as in the case of 
“ Bloody Jeffreys.” We persist that if “ bluidy ” to the canny and 
conservative Scots of his bluidy day, Mackenzie shall still be bluidy 
to us. 

The sketch entitled “ The Original Weir of Hermiston ” is, in addi- 
tion to its intrinsic interest noteworthy as the most complete 
biography of the original of Stevenson’s “ Weir of Hermiston,” the 
manuscript of which, as is well known, was in an unfinished state at 
the time of the author’s death. 

As Mr. Watts pleads for judgment upon his “ terrors ” according 
to the measure of their own brutal and bloody era, rather than by the 
standards of our own refined and anæmic age, with like discrimina- 
tion must the wit and humor of these essays be weighed. They are, 
as should be expected, of course, rather quaint and characteristic. 
than funny or mirth-provoking as things go nowadays. For example 
than funny or mirth-provoking as things go nowadays. 

“ Jeffreys’ second wife was confined,” our author tells us, “an 
unconscionably short time after their marriage; and Jeffreys, as 
counsel], was cross-examining a lady in court. ‘Madam, you are 
very quick in your answers,’ quoth he. ‘As quick as I am, Sir 


George, I am not so quick as your lady,’ was,” we are told, “ the 
delightfully irrelevant reply.” 


And again—one of the incidents of Braxfield’s career (p. 107): 


“It chanced that two well-known advocates, one of them Charles 
Hay, afterwards Lord Newton, a member of the Crochallan 


BOOK REVIEWS. 331 


Fencibles, and so a boon companion of Burns, had been ‘ late at e’en 
drinkin’ the wine.’ Next day, with every mark of their last night’s 
debauch, they were pleading before Braxfield. He listened in con- 
temptuous amusement, but at length burst forth: ‘ Ye may just pack 
up your papers and gang hame; the tane o’ ye ’s riftin’ punch and 
the ither belchin’ claret ’"—(how exquisitely subtle the distinction!) 
—‘ and there ll be nae guid got out o’ ye the day!” ” 

Both of these anecdotes are rich and mellow—some might say 
overripe—with a past-century flavor, and are, doubtless, thoroughly 
illustrative of the character of the times and men—and women. 

We will close with a rather graphic paragraph descriptive of life 
in Edinburgh in George III.’s day, also taken from the Hermiston 
sketch (p. 94). 

“‘ Sanitary arrangements were conspicuous, even for that era, by 
their primitive rudeness. Water was scarce, and was laboriously 
conveyed up those endless stairs on the backs of caddies, as the 
curious and distinctive class of water-bearers (though the title was 
not theirs alone) was called. Slops, house-refuse, filthy bits of all 
sorts, were hurled on the street! ‘Gardy-loo’ (a corruption, the 
learned affirm, of Gare à l’eau!), yelled the housewife into the night 
as she stood at her open window, the odoriferous bucket poised in 
her hand. And when that voice from the clouds smote the ear of 
the belated wayfarer, how it sped his lagging steps! ‘ Haud yer 
han’, guidwife, till I win by,’ was his piteous entreaty. Ah, too 
often the splash ‘with shame and with surprise: froze his swift 
speech ’; and he needs must stagger onward an object to be smelt in 
the dark, an unsavoury admonition of the need for wary walking.” 

The author concludes, further along (p. 96) : “ Despite it all, old 
Edinburgh was an amusing place, life was anything but dull ”— 
all of which, from the account just given, it is easy to imagine. 

A. R. W. 


THE Law oF THE CLEARING House. By Archibald Robinson Wat- 
son. 8vo, canvas, pp. 102. $1.75. The Banks Law Publishing 
Co., New York. 

While the title of this book would imply that it embraced the law 
of clearing-houses, generally, in reality it is restricted in its scope to 
a presentation and discussion of the relations existing between mem- 
bers of a clearing-house for banks, based on the rules of that asso- 
ciation, and in addition sets forth the effect which must be accorded 
to these deliberate assumptions of duties and liabilities by their 
voluntarily becoming members of the association. There is given 
also, in a concise form, a clear exposition of how far dealings between 
members and those nonmembers who effect their clearances through 
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banks which are members, and between the latter and strangers, are 
affected by those rules. 

In the preface the author states that the book is intended primarily 
for the use of banks and bankers, not only members and nonmembers 
of the clearing-house, but for all who may desire to learn and 
familiarize themselves with this important and in this modern age 
absolutely essential institution, and the methods of operation as well 
as its legal status. His statement that he has found the average bank 
official a better commercial lawyer than the average member of the 
bar, while not a pretty compliment to the juridical wisdom and legal 
attainments of the profession, is not far from the truth. But as it 
falls to the lot of few of us to be reared in an atmosphere surcharged 
with banking and finance generally so as to enable us to become thor- 
oughly saturated with the subject, which is essential to be able to dis- 
cuss it intelligently and determine approximately and readily the 
rights of all parties under the peculiar conditions arising in each case, 
we feel that the remark is not a serious reflection upon us, and we are 
induced to this happy felicitation by the additional fact that Mr. Wat- 
son, Minor, ’94, is also a lawyer. 

In the opening chapter the author outlines the nature and object 
of the clearing-house and gives a brief history of its origin, and it is 
interesting to note that the system was first conceived in 1775, so far 
as can be learned from reliable records, and that it had its birth in a 
London ale-shop. 

The second chapter treats of its creation and the modus operands, 
setting forth briefly the manner in which clearances are effected ; also 
the effect which the transmission of notes and checks through the 
clearing-house has upon such paper, 1. e., that the deposit of items 
in a member bank to the credit of the depositor is not an appropria- 
tion thereof for the payment of checks uttered by such depositor on 
the same day; so that if the bank should fail on the following day, 
before the clearances were actually effected, they cannot be regarded 
as a specific fund for the payment of checks uttered by the depositor 
on that day and presented through the clearing-house by members 
who had received them for collection, but must be included in the 
general assets. The contrary was the novel contention raised in the 
noted St. Nicholas Bank case a few years ago. 

Chapters 3 and 4 deal with the presentment of checks and notes, 
respectively, for clearance. Chapter 5 declares the effect upon mem- 
ber banks of the rules, usages and customs of the association, viz., 
that they bind them to the same extent as would any other firm con- 
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tract, measuring their duties and liabilities in so far as such rules 
and customs do not come in conflict with law. 

Chapter 6 discusses the adjustment between members of items 
which for any reason the paying bank may decline to accept, €. g., 
lack of funds to meet the customer’s check, orders received from the 
drawer not to pay because of equities existing between him and the 
payee, forgery, and the like. As no opportunity to examine items is 
afforded when exchanges are made, by the rules of the clearing-house 
repudiated and discredited items may be returned to the receiving 
bank up to a certain hour of the day on which they are received, 
and credit given accordingly by the latter, thus making the payment 
at the clearing-house merely a provisional one. Whether an item 
paid by reason of a mistake of fact may be returned after the hour 
fixed is a mooted question and the decisions are in conflict. The courts 
of Massachusetts: hold that they may be returned if the receiving 
bank shall not meanwhile have altered its position. The federal 
courts have held otherwise, on the ground that having made a con- 
tract as to the time within which a return is allowed they are bound 
thereby. While this proposition of law is fundamental and cannot 
be denied, Mr. Watson contends that the question hinges not upon 
the rights of the parties to limit the tim2 for correction of mistakes, 
but upon the object of the adoption of the rules construed as a whole, 
and that in the absence of a very explicit provision to the contrary, 
it should be regarded merely as fixing a time after which the bank 
transmitting the item is justified in treating it as paid and dealing 
with the depositor accordingly. If the latter bank have not mean- 
while changed its position why should not the paying bank be per- 
mitted to return the bill? Mr. Watson says that to hold otherwise 
savors too much of the infliction of a penalty, and as the law does 
not favor the imposition of penalties, where no direct loss or damage 
has been sustained, the author’s argument appears to be the better 
one, is based on sound reasoning, and is in line with the Massachusetts 
view. 

On this same subject, in section 32, the author advances an argu- 
ment which is not at all pertinent to the decision in the case under 
discussion. It was a case where a nonmember bank had turned over 
to its clearing-house agent for clearance certain checks received on 
deposit. The checks went through the regular course and were 
delivered to the bank on which they were drawn. Subsequently, but 
long after the hour fixed for the return of discredited items, the 
checks were discovered to be forgeries. Nevertheless, the clearing- 
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house agent for the plaintiff received back the items, apparently 

waiving its rights under the rules, and charged them up to the 

plaintiff, from whom it had received them for collection. The latter 

brought suit against the paying bank to recover the amount of the 
items, having in the meantime cashed the checks of the depositor of 
the discredited items up to their full amount, but the court very 
properly decided in favor of the defendant. Mr. Watson says that 
the reasoning of the opinion is not entirely clear and asserts that 
plaintiff was outrageously treated by its clearing-house agent. He 
then goes on to demonstrate why plaintiff should not suffer a loss 
caused by the reprehensible conduct of the clearing bank and to 
inveigh against its treacherous abandonment of duty. We grant all 
this, but fail to see what it has to do with the decision. So far as 
the correctness of the decision is concerned it merely begs the ques- 
tion to say that the plaintiff had sustained a loss through the gross 
conduct of a third party who perhaps should instead have been made 
the defendant. In discussing the question whether one individual 
has a right of action against another it is useless to make excursions 
into the realm of ethics and say that another fellow connected with 
the transaction is a really bad man and should be compelled to 
shoulder the burden of loss sustained by plaintiff. 

Chapter 7 treats of the effect of clearing-house rules and usages 
upon strangers, showing that the sole object of the association is 
to furnish members with a convenient means of making collections 
and that strangers thereto cannot avail themselves of the benefits of 
any regulation; on the other hand, those who are not parties to the 
organization will not be bound by such rules, their rights and remedies 
depending on general laws, and so long as their rights under the 
latter are not infringed a member bank may release a comember from 
any liability incurred by reason of a violation of rules and a stranger 
has no right to complain. 

The remaining chapters deal with the subject of nonmember banks 
clearing through members, collaterals, insolvency and preferences. 

I have examined a majority of the cases cited by the author in his 
work and find that he has been scrupulously exact and that the cases 
cited in every instance bear directly upon and decide the point in 
support of which he cites them. This is very refreshing in view of 
the fact that many text-books are written containing voluminous 
citations which either do not decide the point under discussion or the 
quotations therefrom are mere obtter dicta. 

Mr. Watson’s book is a valuable little treatise on the law of the 
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clearing-house, and while it contains only one hundred pages, he has 
apparently covered every phase of litigation which has thus far arisen 
affecting clearing-houses for banks or arising out of or incident to 
their existence as a natural result of their unique position in the 
banking world, interwoven as they are in the fabric of our daily 
financial transactions. It is not merely useful and instructive to busi- 
ness men generally, but is a ready reference for the members of the 
profession, particularly those interested in the subject of commercial 


paper. JL. F. 


DANIEL WEBSTER. By Samuel W. McCall. 12mo, pp. 124, cloth. 
80 cents. Houghton, Mifflin & Co., Boston and New York. 


Daniel Webster graduated at Dartmouth College in the class of 
1801. In September, 1901, the college celebrated the centennial of 
that event, and Mr. McCall delivered the principal address, which is 
now published in this volume. 

Beginning with young Webster’s college life, the orator traces the 
development of the future statesman’s character, and then carries us 
rapidly through the years in which, as lawyer, law giver and orator, 
he played so great a part. Webster’s fame as a statesman seems so 
all-sufficient that we are apt to underrate his professional attainments. 
Mr. McCall has done well in recalling some of the incidents of that 
part of his career which is of peculiar interest to lawyers. 

Webster began his law studies in Boston, in the office of Chris- 
topher Gore. Coming to the Portsmouth bar, he was fortunate in 
being often matched against Jeremiah Mason, of whom Webster has 
recorded his opinion that if there was a stronger intellect in the coun- 
try he did not know it. After contending successfully with such a 
giant, he had little to fear when later he went to Boston to assume 
the leadership of the bar there. 

His connection with the Dartmouth College case, with which Web- 
ster’s fame as an advocate is indissolubly linked, is too familiar to be 
more than mentioned. For many years he combined the leadership 
of the Senate with that of the bar of the Supreme Court, and that 
at a time when the leadership of the Senate signified somewhat more 
than it does now. 

But it is as a political orator that Webster will be best known to 
posterity. The comparison which Mr. McCall institutes between 
Webster and the great orators of history is of doubtful value. He 
passes by those of Greece and Rome as separated from this subject 
by too great a difference in time, environment, and language. Burke 
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and Fox are the only English orators who are thought to be worthy 
of comparison, and only Burke is admitted to be Webster’s equal. 
The picture of Webster given in the final sentence of the volume is 
worth preserving: “ Massive even upon the stage of history, easily 
seen across its vast distances, and untroubled by its cold and search- 
ing light, it would be difficult, among all its towering forms of states- 
men, to find a more vital or a more majestic figure.” W. H. F. 


A DISINTERESTED WITNESS. 

The case on trial was that of a man for murder. Just before the 
state closed its case a long, slender-legged, lantern-jawed individual 
was called to the witness stand. He testified in brief that he had seen 
the murder committed. The lawyer for the defense began his cross- 
examination. The witness deposited in his cheek a piece of chewing 
tobacco apparently as large as the average person’s fist. 

“You say,” said the defendant’s lawyer, “that you saw the 
homicide ?”” 

The witness chewed deligerately and carefully crossed his legs. 

“Yep. I seen it,” he answered. 

“ How far were you away ?” 

It seemed at least two minutes before the witness answered, during 
which time he chewed slowly and crossed his legs three or four 
times. 

“*Bout a mile and a quarter,” he answered. 

“What time of day was it?” 

“ Just dusk,” he answered. 

“Do you mean to tell this jury,” said the lawyer, rising and shaking 
his finger at the witness, “that you could see a murder over a mile 
away and at dusk? How do you expect anyone to believe that ?” 

The witness stroked his chin. He chewed with exasperating 
deliberation. First he crossed one leg over the other, then shifted. 
He crossed and recrossed his legs fully a dozen times and decorated 
the floor half as many times as a result of the tobacco chewing. He 
twisted about in his chair. Finally, when everybody’s patience was 
almost exhausted, the witness said: 

“I don’t care a damn for this lawsuit nohow.”—Kansas City Star. 


In Lighter Vein. 





HIS FIRST PROCEEDING. 


Young Attorney: ‘ And what is your business ?” 
Witness: “I am a conductor.” 
Young Attorney: “Railway, musical, or lightning ?” 


QUALIFICATIONS. 
Lex: “ Do you think Jones a properly developed lawyer ?” 
Equitas: “ Hardly, his lungs are away out of proportion to his 
brains.” 
IN MITIGATION. 
“ You admit you stole the melons?” said the Judge. 
“ Oh, yes, suh—I stoled um!” 
“ And yet you ask for mercy ?” 
“Yes, suh—kaze dey kotched me ’fo’ I had a chance ter eat um!” 
—Atlanta Constitution. 
PROPORTIONAL. 


A county justice had occasion to punish a party for gross profanity 
used in open court. “ For taking the name of Almighty God in vain,” 
said this worthy justice, “I shall fine you $10, and for offending the 
dignity of this court you will pay a fine of $50 and costs or go to jail.” 


THERE ARE OTHERS. 


Judge Cave J. McFarland, one of the pioneers of the Iowa bar, was 
an odd character, although one of the brightest men that ever pre- 
sided over the courts of the eleventh judicial district. Many anec- 
dotes are related of him. He had nicknames for many of the 
attorneys who practiced in his court. James W. Wood, ex- 
Clerk of the Supreme Court of Iowa, he called “ Old Timber,” 
and the late Governor Enoch W. Eastman, he called “ Old Spot,” 
from the fact of his being marked with small-pox. On one 
occasion while “ Old Timber” was addressing the court an ass be- 
longing to Governor Eastman walked up near one of the windows 
and set up a terrible bray. The judge, who was in a half doze, sud- 
denly turned to Mr. Wood and cried out: 
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“‘ Sit down, sit down, ‘Old Timber,’ I say sit down; only one ata 
time, if you please.”—Green Bag. 


“NON CURANTA COM SILIBUS NIX.” 


Clifford Boese, one of the clerks of the Supreme Court, tells this 
story of a lawyer of this city who went to a town in Kentucky to trya 
case. He was unacquainted with the district and the judge who was 
to preside, and thought of retaining a resident lawyer to act in his 
place. He was told not to go to that expense, but to quote Latin to 
the judge, who was very proud of his knowledge of that ancient 
language. 

Quoting from the Year Books, as he did, did no good, for the jury 
brought in an adverse verdict. The lawyer then moved to set the 
verdict aside on the theory of the ancient and well-known law of 
“Non curanta com silibus nix.” When his Honor agreed with him 
and ordered a new trial, the opposing counsel jumped up and said 
the theory of “ Non curanta com silibus nix” was incomprehensible 
to him. 

“What does it mean?” he cried. 

“IT am sure I don’t know,” said the judge, “ but it knocks the 
spots out of your case.”—New York Times. 


SECRETARY LONG'S FIRST LAW CASE. 


Honorable John D. Long, who has just retired from the Secretary- 
ship of the United States Navy, occasionally tells to a few of his 
friends the story of his first law case. This was up in Maine, in his 
native town of Buckfield, where he hung out his modest sign on the 
first of March, 1862. 

“The first day that I began my practice,” says Mr. Long, “a 
tremendous snowstorm came up and rattled the brand-new sign until 
I thought it would blow away. In the midst of the gale two of my 
old neighbors came in to fix up a quarrel of long standing. Both 
were good friends of mine. I didn’t like to have them air their petty 
troubles in court, so I told them to settle the matter quietly and 
advised them as to methods. 

“They talked the matter over, and at last amiably agreed, and the 
trouble was satisfactorily adjusted. Just as they were going out of 
the door into the face of the bitter gale one turned back. ‘I think 
we ought to give Johnny something for his trouble,’ said he. With 
these words he pulled twenty-five cents out of a long leathern purse 
and handed it to me.”—Saturday Evening Post. 
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LEGAL “ ADS.” 


To those young and up-to-date lawyers who do not believe in old, 
fogyish traditions of the profession, and whose motto is “ Get clients 
and business and get ’em quick,” we offer the following: 

On the window of an English solicitor’s office in the Orange River 
Colony is painted this modest announcement from Law Notes 


(Eng.) : 





“Mr. A 
‘€ Solicitor. 
“ There are no flies on me.” 


B——_, 


American ingenuity and resource is well illustrated by the three 
following cards from Law Notes (Am.). 


AWAY WITH RATS. 


Send one dollar to J. L. S., Attorney at Law, Spartanburg, S. C., 
and receive a simple recipe for ridding your factory of rats and mice. 
No poisoning nor unpleasant results. 


G. W. B. 
Attorney at Law. 
Real Estate and Loan Agent 
and 
General Specialist. 
Talequah, I. T. 


X—X—X—X—X—X—X—X 


I am also a standing of a fine gray studhorse. By insurance, $10.00. 


Compliments of oe es 

JAMES KNOX SMITH, 

LAWYER AND JAIL ROBBER. 

Practice in all the Courts of Virginia and West Virginia. 
Keystone, McDowell County, West Virginia. 


I delight in defending the poor and those whom I believe to be 
innocent when my fees are secured. My motto is, Quick Collections 
Upon all Claims and Prompt Remittance Made in Cold Blood. The 
Bible says to prove all things and hold fast to that which is good. 
Therefore, Brethren, seek me early as your counsellor, for know ye 
that even the righteous cannot be saved without an advocate. 
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To the above, we are pleased to add a novel letter head which a 
friend of the BRIEF recently sent us. It reads: 


Pint tocol Rank. TOM H. MILNER, re nt 
LAWYER. ~ Judge Sel 


Am the red-headed, smooth-faced, freckle- 
wounded Legal Napoleon of the Slope, and 
always in the stirrups. Practice in every court 
on earth except that of Judge Lynch. Quick 
as a hippopotamus and gentle as a sunstroke. 
Refer to my friends and likewise to my ene- 
mies. 


“PEES ARE THE SINEWS OF WAR.” 
Belle Plaine, Iowa. 


THE TRUTH AND THE WHOLE TRUTH. 


Senator Daniel, of Virginia, was at one time counsel for a small 
Southern railroad. At a point on the line where it crossed a promi- 
nent highway they had an old negro watchman, whose duties con- 
sisted in warning travelers of the approach of trains. One night 
a farmer’s wagon was struck, causing a bad accident. The railroad 
company was, of course, sued for damages, and at the trial the old 
darky was the chief witness for his employers. He answered 
the questions put to him in a clear, direct manner. Among them was 
the query as to whether he surely swung his lantern across the road 
when he saw the train coming, to which he replied: 

“Deed I did, sah.” 

The railroad company won the suit, and Mr. Daniel took occasion 
later to compliment his witness on his excellent testimony. The old 
fellow was profuse in thanks, but before they parted bluntly said: 

“Lordy, Marse John, I sho’ was skeered when dat lawyer ’gin to 
ax me "bout de lantern. I was afeared he was goin’ to ax me if it 
was lit or not, ’cause de oil in it done give out some time before de 
axdent.”—Life. 
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United States Attorney Northern District of California 
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JOHN R. AITKEN 
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ISRAEL SHRIMSKI 
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F. A. HARRIMAN 
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CLARK & CLARK 
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HENRY E. NELSON 
Field, ’98 
186 Remsen Street 
Bufialo 
WOOD & BULL 


844 Prudential Building 
Lynpox D. Woop, Conkling, °88 


Buffalo 
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New York 
EUGENE LANIER SYKES 
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NEW CONDITIONS AND THE OLD LAWYER. 
By JoHn C. Boy Le, 
OF THE SAN FRANCISCO Bar. 


Many and momentous were the changes wrought by the nine- 
teenth century, in the numerous groups of workers whose labors 
make up the productive and business activities of the community. 
Whole classes of workmen were so modified that the old groups 
are unrecognizable in their successors. Extensive and entirely 
new employments were again and again added to the old pur- 
suits. New sources of power, new mechanical contrivances, new 
processes of manufacture, new methods of financing and man- 
aging in business have changed the face of society within the 
hundred years just past, but, however great the transformations, 
the passage of a few short years has found the old world perfectly 
fitted to the new role. Wonderful, indeed, is this power of 
adaptation displayed by the protean life of the world of business; 
and yet the contemplation of this striking versatility but serves 
to make more marked the permanence of the elemental man 
behind it all, and to emphasize the unchanging reaction of that 
element in the basal institutions that it frames. Wherever men 
are thrown together, untrammeled by the limitations of occupa- 
tion and social distinction, they are to-day as they appear in the 

1 Pomeroy, ’94. 

[This article is the last literary work of Mr. Boyle and written but a few 


days before his death, which was noticed in the Brier, Vol. IV., p. 323. 
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first pages of recorded history; and, while some of their institu- 
tions may come to life, reach full development and die within the 
limits of a single life, the evolution of the human species itself 
is so slow that the results are barely observable after many gen- 
erations. 

The organizations that show most of the stability of human 
nature are necessarily those that spring from the fundamental 
relations of men living in community; foremost among them, in 
modern life, is the state. No matter how men may earn their 
bread, no matter how they may till the earth, or work its mines 
or otherwise employ its forces to their ends, no matter what their 
manner of living in the enjoyment of the wealth so won, they are 
still brought together as of old upon the abiding ground of com- 
mon citizenship. Therefore it 1s, that an innovation in business, 
when it touches the state, at once becomes a matter of more than 
ordinary interest, not only to the class of workers immediately 
involved in the change, but to every member of the community. 

It is the purpose of this article to call attention to a movement 
of this very kind, and to point out the effect of certain well- 
marked business changes as it is apparent in the law courts and 
among the lawyers; for it is gradually dawning upon those whose 
interests have led them to an examination of the facts, that the 
bar is undergoing a modification of such importance that its whole 
character seems about to be altered, and that this change is being 
effected by new business methods that involve not only the lawyer 
but the courts as well. 

The lawyers are admitted to be an essential part of the judicial 
system, and how true that is and how much it means will soon 

appear. In a democratic state the law is sovereign, to it each 
citizen bears allegiance. But where is this sovereign? Theo- 
retically, the sovereignty of the people finds expression in the 
legislature of the state, but how does this accord with the facts? 
Is not the legislature that adjourned a year ago, whose members 
are now scattered throughout the state with little interest and 
no voice in the everyday affairs of the citizen, for all practical 
purposes, non-existent? All that remains of it is a printed vol- 
ume of so-called laws—a few lifeless pages, and these so-called 
laws can receive vitality and force only through the will of the 
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judge before whom they are cited. The only continuous, ever- 
present embodiment of democratic sovereignty, therefore, is the 
court of law. In the courts of law is expressed that will of the 
community which maintains an approach to the peace and justice 
between men that is the life of the state. 

Whenever the conflict, arising out of the endeavor of each 
man to assert himself and to acquire property, becomes so stren- 
uous that it must, for the sake of peace, be fought out to some 
conclusion, the contestants find themselves in the arena of the 
law court. Before these courts in the old days, a man seeking 
to repel his neighbor’s infringement of his rights might estab- 
lish those rights once and for all in a trial by battle; and in the 
courts of to-day, underlying all the changes, may yet be traced 
the basis of this old procedure; the object of the trial there con- 
ducted is the same—the determination, in final contest, of the 
rights of the individual. To conduct this contest is the function 
of the lawyer; to pass upon its regularity and to determine its 
outcome is the office of the judge. The purpose of it all is the 
doing of justice between man and man, and herein lies the secret 
of the efficacy of the court’s judgment—it is fitted to the case 
of the particular contestants before the court and it operates 
immediately upon the individual. The efficient, applied law of 
the land, then, is nothing but the will of the judges, and upon the 
intelligence, integrity and training of the judges depends the 
administration of good law. The judge comes, and always has 
come, from the ranks of the lawyers, and hence whatever changes 
the nature of the bar must perforce vitally affect the courts. It 
is worth while, therefore, to inquire into the facts presented in 
this direction. 

Now, the lawyer pursues a vocation having certain peculiar 
features that mark him off from those employed in every other 
profession and pursuit. While he is engaged in the personal 
affairs of the individual citizen, his services are rendered at that 
point where those affairs are brought in contact with the regu- 
lating powet of the state. These services on their private side 
are occasional, that 1s, the lawyer does not give his whole time 
and effort to a single employer, as is the case with most who 
render services of a personal kind; the lawyer represents divers 
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litigants, many of whom in all probability will require his aid 
in court but once; at least, his services for each are ended when 
the particular case in which he is retained is finished. On the 
other hand, he must continually meet the judge before whom he 
pleads and the lawyer appearing for the opposing party. His 
relations with the court and his fellow lawyers are not occasional 
but constant, and his allegiance is to them. He represents his 
client before the court, it 1s true, but at the same time he partici- 
pates in the judge’s deliberations and assists in the formulation 
of the court’s decrees. Furthermore, the bar is typically of the 
people. It is open to all, and the qualifications of its members 
are only those of ability and high character. The measure of fit- 
ness is applied by the potential litigants—that is, by every one 
who may have business in the courts. Hence there is nothing 
parasitic in the guild of lawyers; it grows in the soil that sup- 
ports it, and its material is immediately renewable at the roots. 
These circumstances have a far-reaching effect upon the courts 
and the legal profession ; they insure, in the legal contest, courtesy 
and fair dealing; they foster candor; they strengthen deliberation, 
and they bring the courts in direct touch with the people, while 
securing to the proceedings of the court a weight and dignity 
found in no other public action. To their influence is due in no 
small measure the high confidence that the people so long have 
shown in their courts of law. 

The lawyer, then, is perhaps the truest embodiment of the 
principle that for centuries has ruled the world of business; he 
is the exponent of individual competition governed by law. That 
law is the law of the land administered in the courts. And, as 
has been said, the power of the courts is effective for the very 
reason that it acts directly upon the individual in competition 
and is in constant operation in the everyday business and affairs 
of each. 

Keeping these facts in sight, let examination be now made of 
those new institutions and new methods in the business world 
that affect the guild of lawyers and the courts. “They are seek- 
ing ways to settle their disputes without us,” said an old distin- 
guished lawyer, when asked if he had observed any changes in 
his profession resulting from new methods of business, and that 
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this is so is evident. Not only is the business world “seeking” 
ways to settle its disputes without the intervention of the lawyers 
and the courts; it is finding such ways. As was said by a suc- 
cessful lawyer, an ex-Justice of the Supreme Court of this state: 
“If the young lawyer wishes to make a respectable living and 
to maintain himself in the lawyer’s old position of honor and 
distinction in the community, let him go to the country town, 
for he will find no place in the city.” On every hand, the duties 
and ancient prerogatives of the lawyer are entrenched upon and 
minimized. In matters concerning the investment of savings 
and the borrowing of money, the lawyer until recently was the 
chief agent and adviser; in every transfer of real estate his ex- 
amination of title and his advice were required; in the care of 
decedent’s estates, in the distribution of inheritances, in the trusts 
imposed by wills he was the chief factor. How is it to-day in 
these affairs that constitute so large a part of the ordinary busi- 
ness of the community? It is clear to whoever looks that the 
savings banks, the trust companies, the title insurance companies 
are covering the entire field and making the services of the lawyer 
almost unnecessary in their several departments. 

Such institutions attack the lawyer openly, either by doing 
the work that once was his, or by making it possible for one 
lawyer to do the work of many; back of them, however, is a 
deeper and more portentous change, wrought by the mighty 
force that is now revolutionizing the world of business. This 
force shows itself in the gathering-up of the one-man business 
by corporations and other organizations of consolidation. The 
lawyer may not at first appreciate the significance of this change; 
momentarily his work may be increased, for he is called upon to 
help in the formation of these combinations, but in the end it is 
his undoing. Its purpose is to remove from the courts and the 
lawyers the very competition that heretofore has given rise to 
the most energetic litigation, to do away with the public clash 
and combat that ever until now has shown its concluding phase 
in the court of law. It does not follow that under the rod of 
this new power all will be peace and harmony; the struggle will 
go on, but in its settlement—and this is the important fact—the 
meeting of stockholders, the deliberation of directors, the con- 
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sultation of trustees is substituted for the arbitration of the court 
of law. Private conference has replaced public trial. 

Of course in this private conference the advice of some one 
skilled in the law is constantly necessary. The fortunes of vast 
enterprises may be at stake upon some question of law. The 
value of sound legal advice increases inestimably. The services 
of the lawyer who stands in the front rank of the department 
wherein the question arises obtain a reward that is an independent 
fortune. This is the main source of the liberal compensation of 
the few lawyers and firms of lawyers who have the lucrative 
practices in the large cities. Nor is it surprising that the fees 
are so often munificent; great combinations of capital will pay 
generously for what secures and safeguards their existence. But 
all this must not obscure the significant fact. Such fees are 
seldom or never paid to the lawyer in the exercise of his original 
function as the free representative of the client in a court of law. 
These large fees are, on the contrary, generally anti-judicial or 
anti-professional ; they are paid to the lawyer for performing, in 
the private conference of capital, the duties that correspond to 
those of the judge in the public trial, or else they are paid to the 
lawyer as an employee and not in the exercise of his independent 
vocation. For whenever a lawyer’s whole effort is permanently 
in the service of a single client, the lawyer ceases to be a mem- 
ber of the old guild of lawyers and his entire legal and judicial 
character is so transformed that he can no longer participate in 
a court’s deliberations upon the old footing. 

The inroads made by these forces upon the domain of the 
courts is at once apparent to any one who considers the increase 
in the compensation of the lawyer engaged in his normal duties, 
in comparison with the increase in the rewards of every other 
participant in the growing gains of business. Leaving out of 
the calculation those anti-judicial and anti-professional fees be- 
fore noticed, it is safe to say that, instead of keeping pace with 
the wonderful development of business and the multiplying in- 
comes of those engaged in its pursuits, the compensation of the 
lawyers, in the aggregate, has remained without increase or 
actually has shrunk. At best it may be fairly measured by the 
salaries paid the judges of the courts, salaries that are, in contrast 
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with the swollen incomes and vast wealth protected by these 
courts, shamefully inadequate and paltry. 

Not only does this process of combination crowd out the courts, 
it tends at the same time to color their procedure with something 
of the method of private conference. If the sanction of a judg- 
ment or order of court is necessary to the consummation of some 
business transaction or as a seal to its regularity, why let it 
be obtained as noiselessly as possible. Is not the quiet, expedi- 
tious, one-sided conduct of litigation preferable to the clamor of 
a public trial? Such is the spirit of private conference! 

While all these circumstances of combination are tending to 
weaken the semi-public and judicial guild of lawyers and to 
lessen the prestige of the courts, there is made upon the judges 
a demand for intelligence, force of character and disinterested 
courage never before equalled. At the very time when the body 
of lawyers practicing in the courts and coming in contact in the 
old way with the tribunals and the people seems about to die of 
inanition, at the moment when the courts as the constantly acting 
arbitrators in the closest interests of the citizen are so power- 
fully repressed, the judges are called upon to consider questions 
of the most vital concern raised by the repressing power itself. 
For it happens that this force of consolidation in business not 
only partly supersedes the courts, but simultaneously demands 
the services of the courts to establish its rights, so that it 
threatens both displacement and distortion. In the legal strug- 
giles of the past, wherein the courts have sat as arbitrators, and 
during all the centuries of judicial deliberation whereby the 
judges have wrought out the law of the land, the combatants 
have been men, standing singly and upon a footing of approxi- 
mate equality; property, as the courts have considered it, has 
been an attribute of the individual man; the scales of justice 
have hung even. But now these conditions conserving so effec- 
tively impartiality in the judges are disturbed; a new element is 
introduced; the individual, in seeking to assert himself in the 
world of business, finds himself opposed, not by a fellow man 
similarly equipped, but by some corporation of great wealth, some 
immense combination of capital, possessing almost superhuman 
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influence and power and yet seldom rising to human responsi- 
bility. 

That an institution may be built within the confines of the 
state, and, though laid upon a narrower foundation, may rival 
the state in strength and permanence, is a fact repeatedly attested 
by history. Social classes and religious orders have raised them- 
selves to such power that they have dared openly to contend with 
the state, and often the contest has been waged bitterly with the 
outcome long in doubt. The state, though vast, is often loosely 
knit, while the smaller institution is likely to be compact of 
form and quick in action, and, moreover, the bond that holds its 
members is frequently far stronger than their allegiance to the 
state. One by one, however, the state has put down these anti- 
social institutions, and, by sword, by edict and by judicial decree 
has repelled the greed of caste and has loosened the grasp of 
mortmain. And now, after having overthrown these enemies 
of its youth, the state is found fostering an institution that bids 
fair to outstrip in-power all its predecessors. No doubt the insti- 
tution effected by combined capital would have grown without 
the fostering care of the state; the soil was prepared for it and 
the seed sown by steam and machinery and accumulating wealth, 
yet the state has seen fit to add to these the privileges of incor- 
poration and free franchises, and in America princely gifts of 
public lands that might have formed a kingdom. Possibly the 
state has done these things that in the end it may assert its sov- 
ereignty and command the homage of its favored ward. 

No matter what may be the ultimate fate of this organization 
built by the state’s subjects in the pursuit of wealth, the indi- 
vidual man, when he comes in competition with this great power 
in the courts, will require the most: vigilant care of the judge 
lest he be at once crushed by sheer force. When the ranks of 
the erstwhile champions of the rights of the individual are thinned 
by the desertions of the ablest and best remunerated, when the 
courts are weakened by the withdrawal of the support that has 
sustained so long their dignity and power, when the presence of 
nominal members of the bar whose loyalty to the old school is 
doubtful breeds timidity and suspicion, come these questions of 
‘trusts and trade-unions, of illegal combinations and strikes, of 
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the scope of equitable remedies and “government by injunction,” 
all crying to be immediately answered by the judges. These 
questions are not as yet definite and clear-cut; how they shall 
be framed and how answered will be largely determined by the 
spirit in which they are approached. Statutes cannot meet the 
difficulties in their final phase. The solution of the problem in 
each case depends almost entirely upon the inclination of the 
judges and the light in which the facts are seen. 

To return to the lawyers, their fate is hard to prophesy. One 
thing alone is certain, the courts will be maintained in all their 
dignity and power, they will be strengthened to meet new difh- 
culties and to withstand new influences. If the bar fails in the 
performance of its trust and some other assistance is needed, it 
will be supplied. If the lawyer, under the new arrangements of 
business, cannot perform his old duties and at the same time pay 
his office rent, he will be replaced. The public character of many 
contests that are now waged as private suits is most apparent; 
possibly, in such proceedings, the official nature of the services 
rendered by the lawyers on both sides will be openly admitted, 
and the lawyer may receive the recognition, standing and reward 
of a most important public servant in whom independence, ability 
and unimpeachable character are as essential as in the judges of 


the courts. 
Jon C. Boyte. 


THE MONROE DOCTRINE AS A PRINCIPLE OF 
INTERNATIONAL LAW. 


By SAMUEL Herrick, D.C.L.,} 


OF THE WASHINGTON AND THE PENNSYLVANIA Bars. 


The American policy of non-intervention in the affairs of 
Europe, and of the prevention of any extension of European 
control on the western hemisphere, has become so fixed a por- 
tion of our political institutions, so indubitably the heritage of 
each succeeding generation, that one English writer has said, 
in a spirit of acrimonious criticism: 

“Whatever an American may call himself, Republican, Democrat, 
Mugwump, whatever he may be, farmer, capitalist, artisan or clerk, 
he is first and last—I will not say convinced, for that might imply he 
had given some thought to the matter—but an instinctive Monroeist. 
It has come down to him with all the binding sanctity of tradition 
in a country where traditions are few and therefore devoutly held.”* 

In an effort to demonstrate that, despite the vehement protests 
of our English cousins and European ill-wishers, the Monroe 
Doctrine is not only a religion and a policy of the American 
people, but likewise a recognized and growing principle of the 
great body of Public International Law, the present article is 
written. 

I. History OF THE DOCTRINE. 

The Monroe Doctrine was not, any more than was the Constitu- 
tion of the United States, an instrument “struck off at one time 
by the brain and purpose of man,” but was a process of growth 
and development since the republic took its place as an infant 
among the powers of the earth. Although first put into definite 
language under the masterly statesmanship of James Monroe, 
assisted by his able Secretary of State, John Quincy Adams,* 
it had been tacitly a part of our policy almost since the obtain- 


1Marshall, ’oo. 

£Sydney Brooks, “ Some Aspects of the Monroe Doct-ine.”—Fortnightly Re- 
view, LXXVI. p. 1013. 

3Diary of Wm. Plumer, Penn. Mag. of Hist. and Biog., VI, 358. 
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ing of independence. Thus, Washington’s Farewell Address, 
which was accepted by the entire nation as embodying the cor- 
rect course for it to pursue, contained the following significant 
sentences : 

‘ Europe has a set of primary interests, which to us have none, 
or a very remote relation. Hence she must be engaged in frequent 
controversies, the causes of which are essentially foreign to our 
concern. Hence, therefore, it must be unwise in us to implicate our- 
selves, by artificial ties, in the ordinary vicissitudes of her politics, 
or the ordinary combinations and collisions of her friendships or 
enmities. 

“Our detached and distant situation invites and enables us to 
pursue a different course. If we remain one people, under an 
efficient government, the period is not far off when we may defy 
material injury from extensive annoyance; when we may take such 
an attitude as will cause the neutrality we may at any time resolve 
upon to be scrupulously respected; when belligerent nations, under 


the impossibility of making acquisitions upon us, will not hghtly 
hazard the giving us provocation.” 


We have in the above not only a positive declaration of non- 
interference in European affairs, but a strong intimation that in 
the near future we should be strong enough to prevent European 
control of any American territory. This sentiment became more 
and more the view of the American nation, as voiced by her 
greatest statesmen on various occasions.” 

In the administration of President Monroe two occasions arose 
for the assertion of this now fast crystallizing foreign policy. 
The first was the claim asserted by the Czar of Russia to the ter- 
ritory of Alaska. This claim was strongly contested by Great 
Britain and the United States,’ culminating in the statement 
made by Mr. Adams, then Secretary of State, to the Russian 
minister on July 17, 1825, that “we should contest the right of 
Russia to any territorial establishment on this continent, and 
that we should assume distinctly the principle that the American 
continents are no longer subjects for any new European colonial 
establishments.” * This disputed question was settled a year or 
two later by separate conventions between the three nations.° 

11 Richardson’s Messages, 222. 

29 Writings of Jefferson, 213; 7 Jefferson’s Works (1854), 168. 
#British and Foreign State Papers, 1821, 1822, p. 472 ef seq. 
‘Diary of J. Q. Adams, VI, 163. 


SOne between U. S. and Russia, April 5, 1824; the other between Great 
Britain and Russia, February 16, 1825. 


362 THE BRIEF. 


An event of even greater menace to the United States and to 
republican institutions generally was the formation in 1815 of 
the Holy Alliance between Russia, Austria and Prussia, for the 
avowed purpose of maintaining “the sovereign rights of legit- 
imacy,” or, in plain terms, of preventing the spread of popular 
government. In 1822 this alliance agreed upon a plan—after- 
wards carried out—of quelling the insurrection in Spain and 
restoring Ferdinand VII. to his throne; and it was understood 
that the next move would be to aid this sovereign to reéstablish 
his authority over his former possessions in America, which had 
thrown off his yoke and set up independent governments. 

In view of this impending danger the British Minister of For- 
eign Affairs, Mr. George Canning, proposed to our Minister at 
London, Richard Rush, in August, 1823, “a joint declaration 
before Europe” in opposition to these designs of the alliance. 
Mr. Rush aceded to this proposition, provided only that England 
should, as a condition precedent, recognize the independence of 
the South American republics, as the United States had already 
done. This request Mr. Canning refused, and accordingly no 
joint declaration was ever made. 

Upon a report of these proceedings being forwarded by Mr. 
Rush to Mr. Adams, the matter was laid before the President, 
who in turn solicited the views of James Madison and Thomas 
Jefferson. Both responded in favor of efforts to defeat the 
meditated crusade, the “Seer of Monticello” using language 
which forcibly expressed the need of a policy of non-intervention 
by Europe “through the ocean of time opening on us.” Accord- 
ingly, on December 2, 1823, the President sent to Congress his 
famous message embodying what has since been known as the 
Monroe Doctrine, and of which the most important portions are 
as follows: 

“The occasion has been judged proper for asserting, as a prin- 
ciple in which the rights and interests of the United States are in- 
volved, that the American continents, by the free and independent 
condition which they have assumed and maintained, are henceforth 


not to be considered as subjects for future colonization by any 
European powers. . .. 


7 We owe it, therefore, to candor, and to the amicable relations 
existing between the United States and those powers, to declare that 
we should consider any attempt on their part to extend their system 
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to any portion of this hemisphere as dangerous to our peace and 
safety. With the existing colonies or dependencies of any European 
power we have not interfered and shall not interfere; but with the 
Governments who have declared their independence and maintained 
it, and whose independence we have on great consideration and on 
just principles acknowledged, we could not view any interposition 
for the purpose of suppressing them, or controlling in any other 
manner their destiny, by any European power, i# any other light than 
as the manifestation of an unfriendly disposition toward the United 
bates. ... 

“Our policy in regard to Europe, which was adopted at an early 
stage of the wars which have so long desolated that quarter of the 
globe, nevertheless remains the same, which is, not to interfere in 
the internal concerns of any of its powers; to consider the govern- 
ment de facto as the legitimate government for us; to cultivate 
friendly relations with it, and preserve those relations by a frank, 
firm and manly policy; meeting, in all instances, the just claims of 
every power, submitting to injuries from none. But in regard to 
these continents circumstances are eminently and conspicuously dif- 
ferent. It is impossible that the allied powers should extend their 
political system to any portion of either continent without endanger- 
ing our peace and happiness; nor can any one believe that our 
Southern brethren, if left to themselves, would adopt it of their 
own accord. Jt is equally impossible, therefore, that we should 
behold such interposition, in any form, with indifference.” 


This vigorous declaration, coupled with the refusal of Great 
Britain to join in the European conference to settle the destinies 
of the South American republics, effectually frustrated the de- 
signs of the Holy Alliance. But the function of the Monroe 
Doctrine did not cease then; on the contrary, it has continued to 
exist with all its pristine strength as the fundamental foreign 
policy of the United States, gathering force with the passage of 
time, accepted by all parties and all sections of the country, af- 
firmed by every President who has had the occasion so to do and 
enunciated by every leading statesman, during the eighty years 
which have passed since it was first definitely formulated. 

Nor was it a mere lifeless principle, for it has been many times 
invoked and put into execution for the settlement of our inter- 
national relations. When in 1825 it was thought probable that 
Spain would sell Cuba to either England or France, Secretary 
of State Henry Clay directed our ministers to notify those gov- 
ernments that we would not consent to Cuba being transferred 
to any European power. 
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Again, in 1825 the South American republics invited this 
country to participate in the Panama Congress in order to resist 
the Holy Alliance and secure the independence of the remaining 
Spanish-American colonies. After considerable debate, a reso- 
lution was introduced in and passed by the House of Representa- 
tives declaring that it opposed any alliance with a South Amer- 
ican country for the purposes indicated, “but that the people of 
the United States should be left free to act, in any crisis, in such 
manner as their feelings of frtendship towards these republics or 
as their own honor and policy may at the time dictate.” This 
has been cited as a disavowal of the Monroe Doctrine, but er- 
roneously so; for it is really an affirmance of the spirit and intent 
of the doctrine, a declaration that whether or not a threatened 
movement is “dangerous to our peace and safety”’ shall be de- 
cided by ourselves alone, not left to the decision of other nations, 
however friendly to us or whatsoever their form of government 
may be. In other words, that though the United States will 
be glad to have the codperation of the South American republics 
in excluding Europeans from further control on this hemisphere, 
it does not deem an alliance with them necessary to uphold the 
Monroe Docrine. That this was the actual intention of the lower 
house of Congress in passing that resolution may be gathered not 
alone from its wording but from the fact that Messrs. Polk and 
Buchanan, who favored it, were afterwards, as Presidents, ardent 
supporters of the doctrine, the latter in his annual message of 
December, 1860, declaring that “the obligation of resisting even 
by force, should this become necessary, any attempt by the Euro- 
pean governments to deprive our neighboring republic of por- 
tions of her territory” is “a duty from which we could not shrink 
without abandoning the traditional and established policy of the 
American people.” It must also be observed that as the Panama 
Congress was to consider the slavery question, and as the then 
President, John Quincy Adams, was quite unpopular, the oppo- 
sition to the mission was based largely on party and personal 
grounds. 

When the Republic of Texas was recognized by the United 
States in 1837, and then admitted into the Union in 1845, a 
strong argument which tended to weaken the Northern States’ 
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opposition to the increase in the number of slave states was the 
apprehended danger of an infringement of the Monroe Doctrine, 
as England and France were both known to favor the establish- 
ment of an English protectorate over Texas free from American 
control." 

Again, in 1848 the doctrine was invoked by President Polk 
in a special message to Congress recommending the armed occu- 
pation of Yucatan to prevent that territory, then in a condition 
of anarchy, from falling under the dominion of England or Spain. 
Before the Senate had acted upon this message, however, a 
restoration of order was brought about in Yucatan, and any 
action by this country became unnecessary.” 

In the year 1864, differences arising between Spain and Peru, 
the former seized a portion of the latter’s territory; whereupon 
all United States citizens residing at Lima and Callao passed 
resolutions emphatically affirming the principle of the Monroe 
Doctrine, and declaring that in the recognition thereof “con- 
sists the safeguard and only defence of the sister republics of 
this continent.”> Later, war broke out between the two coun- 
tries, wherein Bolivia, Chile and Ecuador assisted Peru; but 
in 1871 a Peace Conference was held at Washington under the 
presidency of Hamilton Fish, our Secretary of State, resulting 
in a convention providing in Article 2 that notice of any break- 
ing of the armistice then arranged “must be made through the 
Government of the United States.”’* 

A most important occasion for the application of the Monroe 
Doctrine was the French occupation of Mexico, 1861-1866. 
From the very moment when intervention by France seemed 
probable, the United States demanded explanations and received 
assurances that her action was induced solely by a desire to en- 
force the claims of French subjects.” This country refused to 
recognize any other government in Mexico than that of Juraez, 
and plainly intimated that if France should adopt a policy in 


1Tucker, Monroe Doctrine, pp. 116-117. 
*Foster, Century of Am. Dip., p. 456. 

3 Annual Cyclopedia, 1864, p. 654. 

4]d., 1871, p. 706. 

“Foreign Affairs, 1862, pp. 348, 377. 
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: Mexico contrary to the republicanism of that country such policy 
“might ultimately ripen into collision between France and the 
United States and the other American republics.”’ On April 
4, 1864, the House of Representatives unanimously passed a 
joint resolution declaring that 


“The Congress of the United States are unwilling by silence to 
have the nations of the world under the impression that they are 
indifferent spectators of the diplomatic events now transpiring in 
the republic of Mexico, and they therefore think fit to declare that 
tt does not accord with the policy of the United States to acknowl- 
edge any monarchical government erected on the ruins of any 
republican government in America under the auspices of any Euro- 
pean power.” 


The continuance of the Civil War during this period prevented 
the United States from resorting to more drastic measures; but 
at the close of the Rebellion the Emperor Napoleon was notified 
that our friendly relations “would be brought into imminent 
jeopardy unless France could deem it consistent with her interest 
and honor to desist from the prosecution of armed intervention 
in Mexico.”* After some further correspondence it was agreed, 
April 5, 1866, that the French troops should evacuate Mexico, 
and as a result the monarchy established on the North American 
continent was destroyed. 

The island of Cuba provoked the almost continuous application 
of the Monroe Doctrine from President Jefferson’s declaration 
in 1808 to its recently acquired independence and republicanism 
under the auspices of the United States. Thus, President Grant 
in discussing this subject in his annual message of 1870 took 
occasion to say: “The time is probably not far distant when, in 
the natural course of events, the European political connection 
with this continent will cease,”* and in a report accompanying 
said message Secretary Fish said the policy announced by Mon- 
roe “‘looks hopefully to the time when by the voluntary departure 
of European governments from this continent and the adjacent 
islands, America shall be wholly American:””° 

1Foreign Affairs, 1863, p. 709. 
8 Congressional Globe, 38th Cong., rst Sess., p. 1408. 
Secretary Seward to Minister Dayton, December 16, 186s. 
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In 1893-1894 the American fleet at Rio Janeiro expressed its 
approval of the Monroe Doctrine by “clearing for action” when 
the revolutionary party seeking to establish monarchy in Brazil 
attempted to form a blockade, and this determined action went 
far toward preventing the overthrow of the republican form of 
government in that country.’ 

The only time when an abandonment of the Monroe Doctrine 
by this country was even indicated was in the making of the 
Clayton-Bulwer Treaty of 1850,” that “most stupendous diplo- 
matic blunder” which has been described by James G. Blaine in 
1881, when Secretary of State, as “misunderstandingly entered 
into, imperfectly comprehended, contradictorily interpreted, and 
mutually vexatious.” That it was never intended on the part 
of the United States to violate any principle of the Doctrine is 
shown by the fact that disputes as to its scope and meaning arose 
immediately after 1t was published, and have continued ever since. 
Happily, however, that agreement—if it ever had any validity 
after Great Britain failed to perform her part of it—was abro- 
gated by the Hay-Pauncefote treaty of December, 1901, and the 
argument that the United States through Clayton’s imprudence 
surrendered any of the principles enunciated by President Mon- 
roe has now been rendered without force. Furthermore, when 
the De Lesseps enterprise to build and control the Panama Canal 
was inaugurated, this country insisted upon “the right and duty 
of the United States to assert and maintain such supervision and 
authority over any inter-oceanic canal across the isthmus... 
as will protect our national interests,”* and reaffirmed adherence 
to the Monroe Doctrine.‘ 

We now approach the most notable application of the prin- 
ciple, almost, since its promulgation—to wit, our interference 
in the boundary dispute between England and Venezuela. This 
involved an area of land aggregating 109,000 acres, or upward 
of fifty times as large as the smallest state in our Union; hence 
the encroachment of Great Britain was justly regarded by Presi- 

3Dip. Cor., 1893, pp. 45-148. 

Public Treaties, 1875, p. 322. 
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dent Cleveland as a direct violation of our traditional policy. 
Strengthened by the action of Congress in passing a joint reso- 
lution’ commending the tenor of his annual message of De- 
cember, 1894,” the President instructed Ambassador Bayard to 
insist upon our having the rights of Venezuela respected. The 
English cabinet refusing to accede to our request, President 
Cleveland sent to Congress on December 17, 1894, his celebrated 
“special message.” Therein, he asserted that he regarded the 
Monroe Doctrine as “important to our peace and safety as a 
nation, and essential to our free institutions;” that it “‘was in- 
tended to apply to every stage of our national life, and can not 
become obsolete while our republic endures;” that Great Britain 
having finally refused to submit the dispute to arbitration, noth- 
ing remained but to accept the situation and deal with it accord- 
ingly; that upon a commission having investigated the true 
boundary line, the United States should resist by every means 
the appropriation of any lands determined to belong to Vene- 
zuela ; and that in making these declarations he was “fully alive 
to the responsibilities incurred.” Congress approved these 
recommendations and appropriated $100,000 to meet the expenses 
of the investigation ;* a commission was appointed; but England 
continued diplomatic negotiations, and finally agreed that the 
whole territory in dispute should be submitted to arbitration; 
and through the friendly intervention of the United States a 
treaty was concluded between Great Britain and Venezuela, 
whereby a territorial line was agreed upon and has since been 
peaceably accepted. 

In the year 1899 the Monroe Doctrine was again asserted by 
the United States through her delegates to the International 
Peace Conference at The Hague making and having entered in 
the protocols the following declaration : 


“Nothing contained in this convention shall be so construed as 
to require the United States of America to depart from its tradi- 
tional policy of not intruding upon, interfering with, or entangling 
itself in, the political questions or policy or internal administration 
of any foreign state; nor shall anything contained in the said con- 

128 Stat. at Large, 971. 
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vention be construed to imply a relinquishment by the United States 
of America of its traditionol attitude toward purely American 
questions.” 

In the present year of our Lord one thousand nine hundred 
and three the Monroe Doctrine was again called into play by 
the efforts of Great Britain, Germany, Italy and other powers 
to collect forcibly the claims of their citizens against Venezuela. 
Through the mediation of the United States, and its insistence 
upon its time-honored policy, a resumption of peace was secured, 
and the contending parties agreed that the matters not capable 
of settlement between themselves should be referred to the 
Hague Tribunal. 

Finally, our Chief Executive, in a speech delivered at Chicago 
on April 2 of this year,* defined the Monroe Doctrine as “a 
cardinal feature of our foreign policy,” and further declared as 
follows: 


“ Ever since the time when we definitely extended our boundaries 
westward to the Pacific, and northward to the Gulf, since the time 
when the colonies of the old Spanish and Portuguese nations to the 
south of us asserted their independence, our nation has insisted that 
because of its primacy in strength among the nations of the Western 
Hemisphere it has certain duties and responsibilities which oblige it 
to take a leading part therein. We hold that our interests in this 
hemisphere are greater than those of any European power possibly 
can be, and that our duty to ourselves and to the weaker republics 
who are our neighbors requires us to see that none of the great 
military powers from across the seas shall encroach upon the ter- 
ritory of the American republics or acquire control thereover. . . . 

“TI believe in the Monroe Doctrine with all my heart and soul; I 
am convinced that the immense majority of our fellow-countrymen 
so belteve in it.” 


From the above it needs no argument to show that the United 
States has constantly and unintermittently asserted the Monroe 
Doctrine as a set of principles governing our foreign relations. 
Every President of the United States who has given utterance 
on the subject has declared it; the great mass of the people, irre- 
spective of political or other creeds, have unqualifiedly supported 
it; Congress has affirmed it tacitly, and in the case of the Vene- 
zuela boundary dispute expressly ratified the President’s vigorous 
declaration of it. Whenever occasion required, it has been in- 


1Foster, Century of Am. Dip., p. 475. 
8 Washington Post, April 3, 1903, p. I. 
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voked and strenuously applied : even in the absence of any neces- 
sity for it—as in the case of Yucatan—the nation evinced an 
extreme willingness to apply it; and, although a few statesmen 
and newspapers have at times questioned it, the great and over- 
whelming sentiment of the officials and the people has carried 
it forward at the helm of the ship of state, a firm bulwark of our 
republican institutions. Under it the independence of the Cen- 
tral and South American republics has become an assured fact; 
large areas of territory have been added to the United States; 
monarchism has been driven out; France, Russia and Spain have 
been compelled to return to the shores of Europe; Germany de- 
nied all foothold on this hemisphere, and liberty-loving peoples 
throughout the world have been encouraged to throw off the yoke 
of their oppressors and establish republican governments. 

The effects of the Monroe Doctrine, therefore, have been 
world-wide, not confined merely to the United States nor to 
the Western Hemisphere; and in claiming it as a principle of 
international law we are not, therefore, endowing it with facul- 
ties other than those it actually possesses. 


IJ. Present STATUS. 


Having shown that the United States has steadily and per- 
sistently asserted and enforced the Monroe Doctrine as the car- 
dinal feature of its foreign policy during almost the entire period 
of its existence as a nation, it now remains to consider the claim 
of that doctrine to be a principle of the great body of the public 
international law. In so doing we are not unaware of President 
Roosevelt’s! recent assertion? to the contrary; but with all due 
respect to our esteemed Chief Executive and brother:in Phi 
Delta Phi we challenge this 1pse dixit and maintain that it is 
disproved not only by the history of the doctrine, but as well 
by the present status thereof. 

Public international law has been variously defined as: 


“The rules of conduct regulating the intercourse of states ” * 
“Those rules of conduct which reason deduces, as consonant to 
justice, from the nature of the society existing among independent 

1Story, ’82. 
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nations, with such definitions and modifications as may be established 
by general consent ” ;! “ The collection of recognized facts and prin- 
ciples which unite different states into a judicial and humanitarian 
association, and which, in addition, assures to the citizens of the 
several states common protection in the enjoyment of the general 
rights pertaining to them as human beings.”? 

A careful consideration of the objects and scope of the Monroe 
Doctrine will prove conclusively that it falls within each and 
every one of these definitions. 

There being no formal code of international law, the evidence 
of its existence must be found in authoritative international 
usage, which consists of the following, according to Hall, the 
eminent English writer :* 

“Principles which represent facts of state existence, essential un- 
der the conditions of modern civilized state life. . . . Certain moral 
obligations, which are recognized as being the source of legal rules 
with the same unanimity as marks opinion with respect to the facts 
of state existence. . . . Of both the foregoing kinds of usage, there- 
fore, it can be affirmed unhesitatingly that they possess a much 
higher authority than any other part of international law.” 

It is upon these two broad grounds that the Monroe Doctrine 
is based. For that doctrine was promulgated and has always 
been enforced for the following reasons: first, in pursuance of 
a moral obligation resting upon the United States, as the fore- 
most power in the Western Hemisphere, to guard the other 
powers from foreign encroachment, and to protect the republican 
governments which they have modeled after our own; and, 
secondly, in the assertion of its own inherent right of self- 
preservation by maintaining the balance of power on this hem- 
isphere. 

Many precedents might be cited to uphold both of the above 
positions assumed by the United States, precedents which have 
been recognized as in conformity with the principles of inter- 
national law, and which have become a part of that law. Thus, 
Austria and Spain have repeatedly intervened in the affairs of 
‘France, Germany and England in order to protect the interests 
of the Catholics therein, while the Protestant powers were equally 
watchful of the rights of their co-religionists in France, Germany 

1Wheaton, Int. Law, Par. 14. 
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and the Netherlands;' these interventions on religious grounds 
were recognized as legitimate from the very beginning, and in- 
deed were based on a provision of the Treaties of Westphalia, 
long the basis of the modern public law of Europe.? 

On purely political grounds the right of intervention has been 
frequently enforced by European powers. In 1772 Russia, 
Austria and Prussia not only interfered in the internal affairs 
of Poland, but actually dismembered the nation, ostensibly to 
protect neighboring states against the internal discords of that 
unfortunate country. Two decades later the same powers took 
similar action in the case of France, in order to prevent the prin- 
ciples of the French Revolution from extending throughout 
Europe. The Holy Alliance, as we have already seen, crushed 
out the popular uprising in the monarchy of Spain, and threat- 
ened to destroy the republican governments erected in Central 
and South America. In 1826 Great Britain intervened in the 
affairs of Portugal, and the following year the same power com- 
bined with France and Russia to regulate the internal affairs 
of Greece. Three years later witnessed the intervention of the 
five great powers to compose the Belgic revolution against the 
rule of Holland. In 1854 Great Britain and France intervened 
in the affairs of Turkey, to preserve the balance of power in 
eastern Europe; in 1863 Prussia interested herself in the internal 
concerns of Denmark, and with the codperation of Austria, forced 
the smaller power to execute the disadvantageous Peace of Vi- 
enna; and a most notable case of intervention is afforded by the 
forcible occupation of Mexico by Great Britain, France and 
Spain in 1861-1862. 

At the present day there exists in the Eastern Hemisphere the 
prototype of the Monroe Doctrine, different only in that it is 
enforced by many powers instead of one. The concert of 
Europe, which dates from the Peace of Westphalia (1648), 
though first given express recognition in the Peace of Utrecht 
(1713),* has repeatedly intervened in the affairs of Turkey and 

1Wheaton, Hist. Law of Nations, part 1, pp. 80-88. 
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other countries, upon the ground that any change in the com- 
plexion of their political systems would militate to the disad- 
vantage of Europe. Precisely upon that ground has the Monroe 
Doctrine been exercised in America, and this fact has recently 
been admitted by one of the most notable of English publicists 
in the following words: 


“The Great Powers of Europe, as they are called, have gradually 
obtained such a predominant position as to render untenable the 
proposition that there is no distinction between them and other 
sovereign states ; and the position they hold in Europe ts held by the 
United States on the American continent. . . . If it is true that 
there is a primacy in America comparable in any way with that which 
exists in Europe, it must be wielded by her (the United States) and 
by her alone. There is no room for that machinery of conferences, 
congresses and diplomatic communications which play so large a 
part in the proceedings of the great powers. The supremacy of a 
committee of states and the supremacy of a single state cannot be 
exercised in the same manner. What in Europe is done after long 
and tedious negotiations, and much discussion between representa- 
tives of no less than six countries, can be done in America by the 
decision of one cabinet discussing in secret at Washington.” 


Not only do all international law writers agree that in the 
person of every state is vested the inherent right of self-preserva- 
tion, which may be exercised in non-territorial waters or within 
foreign territories as well as at home,” but many European coun- 
tries have expressly asserted the doctrine as a principle of the 
law of nations. Thus during the Neapolitan Revolution of 1820 
Great Britain declared: 

‘No government could be more prepared than the British govern- 
ment was to uphold the right of any state or states to interfere where 
their own immediate security or essential interests are seriously en- 
dangered by the internal transactions of another state,” provided 
the exercise of such right is “ justified by the strongest necessity, 
and to be limited and regulated thereby.’ 

So, also, in the treaty of July 6, 1827, regulating affairs in 
Turkey, the same principle was asserted by Great Britain, France 
and Russia.‘ 

The United States has always contended—and with reason— 
that the extension of European control over any portion of the 

1Lawrence, Principles of Int. Law, pp. 65, 66, 247. 
Taylor, Int. Law, Sec. 401; Phillimore, I., p. 554. 
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Western Hemisphere would be a constant menace to the peace, 
the safety and the well-being of this nation. It has always ap- 
peared to every thoughtful American that the advent of any new 
monarchical power in either North or South America, or the 
increase of the dominions of those now having a foothold thereon, 
would endanger the integrity of our free institutions and the 
tranquil maintenance of our distinctive form of government. 
Therefore the Monroe Doctrine has as its broad foundation the 
right of self-preservation, the first rule of nature both for the 
nation as well as for the individual. Europe asserts that our 
self-preservation would not be endangered by the abandonment 
of the Monroe Doctrine: but this is a matter which must be 
determined by the United States alone, and since she has reason- 
able apprehension of her loss of peace and safety should the 
sphere of European influence be transferred to the American 
continent, then by every principle of international law she is 
justified in resorting to such measures as are calculated to secure 
her self-preservation. The great concert of Europe would not 
accept the decision of this country as to whether or not the pres- 
ervation of the balance of power on that continent is an act of 
necessity; neither, then, 1s the United States obligated to accept 
from Germany, Italy, and other European countries desirous of 
founding colonies across the Atlantic, an ultimatum as to whether, 
or not it is necessary to maintain the Monroe Doctrine on the 
Western Hemisphere. 

But this traditional policy of our government is not founded 
alone on selfish reasons—though they may frequently be the 
mainsprings of our actions, as they generally are of the actions 
of every nation. Contra, the principle is also based on its neces- 
sity as the stronghold of republican governments in this hemi- 
sphere. We have already noted the many precedents for inter- 
vention in European countries to preserve existing religions, 
dynasties and governments therein: and if it be in accord with 
international law that a concert of nations in the Eastern Hemi- 
sphere may interfere in the internal concerns of another state 
in order to preserve monarchies and prevent the extension of 
republican principles, is it not precisely as legal for one nation 
in the other half of the world to take similar action there in 
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order to preserve republics and to prevent the spread of mon- 
archical principles? Surely the assertion of a right in the one 
case carries with it an admission of the right in the other, and 
furnishes a conclusive response to the European argument that 
the Monroe Doctrine is not firmly grounded upon, and has not 
itself become, recognized principles of international law. 

The United States, by its position, size, population, wealth 
and resources, has become the foremost nation of the American 
continents: and upon it has therfore been thrust the mantle of 
an overlordship which it could not throw off without danger to 
itself. It has willingly accepted the burden, in a spirit of 
mingled selfishness and conscientiousness, and so long as it exists 
as a republican government it cannot lay that burden down. 
These continents having a set of interests different from those 
which are paramount across the Atlantic, and the United States 
being the foremost to advance those interests and as well the 
model for all other independent countries in such continents, 
upon it is the duty and the responsibility of providing for the 
safeguarding of those interests and the maintenance of the form 
of government adopted throughout Pan-America as the one 
which is best for it—irrespective of what might or might not 
be the most suitable for the remainder of the globe. The pri- 
macy of the United States in the Western Hemisphere is incon- 
testible : and by reason thereof it is under the legal and moral duty 
of preserving the existing political arrangements in that hemi- 
sphere, of using its influence to prevent changes in the govern- 
ments which would be detrimental to the people, and of fore- 
stalling the subversion of those governments through the en- 
trance of foreign influence and the extension of foreign colonial 
systems—all of which it has achieved through the medium of the 
Monroe Doctrine. Since the foremost publicists agree that the 
principles of morality, together with principles of the existence 
of nations, possess a much higher authority than any other part 
of public international law, it follows that the Monroe Doctrine 
is founded upon that law and has, as it were, become an integral 
portion thereof. 

Nor has the doctrine been alone the declaration of the nation 
which first declared it. Mexico, the Central and South American 
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republics have affirmed it: and their policy is well set forth by 
the declaration of the government of Santo Domingo, on throw- 
ing off the Spanish yoke in 1865: 

‘The united Dominican peoples, without regard to rank or color, 
had planted the white cross of the republic on the principles enunci- 
ated by the Great Mother of free nations, that America belongs to 
Americans, and we will endure all our trials over again sooner than 
desert it." 

When France complied with our demands by recalling her 
troops from Mexico and thereby removing the only prop to the 
monarchical government established under Maximilian, there 
was on the part of Napoleon III. a tacit admission of the binding 
force of the Monroe Doctrine—especially as his previous letter 
of instructions to General Forey upon the latter’s assuming com- 
mand of the French troops in Mexico had clearly proven that 
his original object was to destroy the overlordship of the United 
States.” 

Great Britain, whose interests in the Western Hemisphere are 
greater than those of any other European power, also in effect 
recognized the validity of the Monroe Doctrine when it accepted 
the arbitration of the Venezuelan boundary dispute upon the 
insistence of this country’ The extent of this recognition was 
thus admitted by a foremost English paper :* 

“From the point of view of the United States the arrangement 
is a concession by Great Britain of the most far-reaching kind. It 
admits of a principle that in respect of South American republics the 
United States may not only intervene in disputes, but may entirely 
supersede the original disputants and assume exclusive control of the 
negotiations.” 

A German magazine’ expressed the prevailing sentiment on 
the continent at this time by stating 


“A precedent has been established by the joint action of the two 
Anglo-Saxon powers, the effects of which are likely to be felt long 
after the British Guiana boundary question has been forgotten.” 
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Still a third of the great powers of Europe—Germany—has 
bowed before the Monroe Doctrine. At the beginning of its 
trouble with Venezuela its ambassador at Washington, under 
date of December 11, 1901, thus declared to our Secretary of 
State :’ 


“ But we consider it of importance to let first of all the govern- 
ment of the United States know about our purposes so that we can 
prove that we have nothing else in view than to help those of our 
citizens who have suffered damages, and we shall first take into 
consideration only the claims of those German citizens who have 
suffered in the Civil War. “We declare espectally that under no 
circumstances do we consider in our proceedings the acquisition or 
the permanent occupation of Venezuelan territory.” 


Such declaration being the assurance of the German Emperor 
first conveyed personally to our President. When the Venezue- 
lan imbroglio reached a crisis last winter both Germany and Great 
Britain “ Assured us in explicit terms that there was not the 
slightest intention on their part to violate the principles of the 
Monroe Doctrine, and this assurance was kept with an honorable 
good faith which merits full acknowledgement on our part.’”? 

Finally, all the nations which took part in the Peace Confer- 
ence at The Hague but two years ago—and they constituted 
practically the whole civilized world—gave tacit recognition to 
the doctrine by receiving it “with all the consent implied by a 
cordial acquiescence, and the immediate and unanimous adoption 
of the treaty upon that condition.”* The importance of this 
fact upon the claim of the Monroe Doctrine to a place in inter- 
national law can hardly be overestimated. 

It is thus seen that the time-honored policy of the United 
States has been acquiesced in by every foreign nation against 
which it has been asserted; that at least two of the great powers 
of. Europe have—if we can believe the words of our present 
Chief Magistrate—formally declared their intention of not vio- 
lating any of its principles, and that many more have tacitly 
recognized its existence and validity. It can therefore be 
strongly contended that by reason of its treatment at the hands 
of the world it has become incorporated into the great body of 
public international law. 


1Foreign Relations of the U. S., 1901, p. 194. 
8 President Roosevelt, Speech at Chicago (supra). 
#Holls, Peace Conference at The Hague, pp. 270-2. 
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But the acceptance of such contention is not necessary, nor is 
it necessary to the position of any principle in the code of the 
law of nations that it should be recognized by all civilized states. 
Very few international law principles have been so recognized, 
but their vitality and validity have not thereby been impaired in 
the least. Even the principles enunciated at the Paris Confer- 
ence of 1856 have never been recognized as binding by the 
United States, Mexico and Spain, and indeed the recognition 
of those countries has been expressly withheld: yet few would 
contend that those principles are not a part of international law. 
Even had no nation except the United States recognized the 
Monroe Doctrine, none the less would it be and remain a prin- 
ciple of the Droit International—for being founded, as above 
shown, on two primary sources of the law—principles of morality 
and principles of national existence—it has a place therein with- 
out necessity of recognition by any power. The European argu- 
ment that, although it be admitted a nation may take all neces- 
sary measures for its self-preservation, the United States may 
not do so in the manner it deems best, refutes itself. 

There are yet other sources of international law which we 
might consider, and those are the writings of standard authorities 
on the subject. For many years the English writers refused to 
recognize the validity of the doctrine—but that was caused 
mainly by the long-pending difficulty over the Clayton-Bulwer 
Treaty. That having been now settled, and the doctrine having 
been recognized by Great Britain in the Venezuelan boundary 
matter, the international law writers in the mother country have 
not been backward in according it recognition likewise (see Pro- 
fessor Lawrence’s statement, quoted supra). Furthermore, a 
recent American work’ treats of the doctrine under the heading: 
“The Sources and Foundations of Modern International Law,” 
and further speaks of it as “that new page which is being rapidly 
incorporated into the general body of the law of nations.” 

These, then, are the grounds upon which the long-continued 
policy of the United States with regard to the American con- 
tinents claims the title of a portion of public international law, 


1Taylor, Int. Law, Secs. 113-114. 
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to wit: (1) Principles of morality and self-preservation, the 
most authoritative sources of international law; (2) declaration 
of the doctrine by the United States to all foreign governments, 
first in 1823 and again in 1901; (3) continued assertion and 
enforcement by the United States throughout almost its whole 
national existence; (4) acquiescence by all nations against which 
it has been employed; (5) recognition by many of the foremost 
nations; (6) recognition in the works of eminent publicists. 
These claims, combined, form almost an indefeasible title: and 
what—if anything—is lacking is and ever will be supplied by the 
united force of public opinion and national might—ever the most 
potent arguments as to whether or not a given principle is a part 
of international law. 


SAMUEL HERRICK. 
WASHINGTON, D. C., May 18, 1903. 


I A NEW YORK CODE OF EVIDENCE. 
By Davip DubLEy FIELD AND WILLIAM RUMSEY. 


[In 1889 David Dudley Field and William Rumsey, appointed 
for the purpose in 1887, reported to the New York Legislature 
a proposed Code of Evidence for that state. The reported code 
was not adopted but has been found so useful for reference that 
the greater part is here reproduced together with the copyrighted 
notes and annotations of Mr. Field and Mr. Rumsey and supple- 
mented with unpublished notes of Mr. Rumsey and Professor 
Carlos C. Alden, of the New York University Law School. 
Chapter V., “ Examination of Witnesses and General Provis- 
ions ” of Part III. is particularly useful as is section 201 which 
treats of section 829 of the Code of Civil Procedure. Few 
changes were suggested in the existing law and such changes are 
mainly guarded by the notes.—Eb. ] 


DEFINITIONS AND PROVISIONS. 


4. “ Evidence” means judicial evidence as herein defined. 
5. “ Judicial evidence ” is the means sanctioned by law of ascer- 
taining in a judicial proceeding the truth respecting a question 
of fact. 


The following definitions of “ evidence ” from accepted authorities 
will show how far there is a substantial agreement between them 
and the definition in this section, which is the same as that contained 
in the Code of Civil Procedure reported complete to the Legislature 
in 1852: “ Evidence means, first, statements made by witnesses in 
court under a legal sanction in relation to matters of fact under 
inquiry. Such statements are called oral evidence; second, docu- 
ments produced for the inspection of the court or judge. Such 
documents are called documentary evidence.”—Stephen, Digest of 
Evidence, Art. I. ‘‘ Evidence means and includes, first, all state- 
ments which the Court permits or requires to be made before it by 
witnesses in relation to matters of fact under inquiry. Such state- 
ments are called oral evidence; second, all documents produced for 


1 Field. 
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the inspection of the Court. Such documents are called docu- 
mentary evidence.” —Indian Evidence Act, $ 3. ‘“ Evidence includes 
the reproduction before the determining tribunal of the admission 
of parties and of facts relevant to the issue. Evidence is adduced 
only by the parties through witnesses, documents or inspection.”— 
Wharton on Evidence, §3. “ Evidence is a general name given 
to any fact in contemplation of its being presented to the cognizance 
of a judge in the view of its producing in his mind a persuasion con- 
cerning the existence of some other fact—of some fact by which, 
supposing the existence of it established, a decision to a certain 
effect would be called for at his hands.”—1 Bentham, Rationale of 
Judicial Evidence, 24. “ Evidence signifies that which demonstrates, 
makes clear or ascertains the truth of the very fact or point in issue 
either on the one side or on the other.”—Cowen’s Treatise, 2d Ed., 
915, citing 3 Bl. Com., 367. “‘ Evidence’ in legal acceptation in- 
cludes all the means by which any alleged matter of fact, the truth 
of which is submitted to investigation, is established or disproved.” 
—1 Greenleaf on Evidence, §1. ‘‘‘ Evidence,’ considered in rela- 
tion to law, includes all the legal means, exclusive of mere argument, 
which tend to prove or disprove any matter of fact the truth of which 
is submitted to judicial investigation.”—1 Taylor on Evidence, § 1. 
(Text Book Series.) “ Evidence is that which brings or contributes 
to bring the mind to a just convicition of the truth or falsehood of 
any fact asserted or claimed.”’—Livingston, Code of Evidence, 
Art. 13. 


6. “Writing” includes printing and anything printed or 
copied by type-writing, photography, or other mechanical process. 
7. Primary evidence is a material object introduced in evidence 
or an original writing, or a copy of such writing when such 
copy is declared by statute to be primary evidence. 


Primary evidence is but another form of the common-law rule 
that the best evidence is to be produced which the nature of the case 
admits. (Cowen’s Treatise, 2d Ed., 924, 1 Greenleaf on Evidence, 
§ 84; Taylor on Evidence, § 391. (Text Book Series) ; Stephen, 
Digest of Evidence, Art. 64.) The application of the rule is con- 
fined almost entirely to writings and their contents. As to a ma- 
terial object introduced in evidence, see note and authorities cited 
to section 70 (post). The provision of the section making a copy 
of a writing primary evidence when so declared by statute is based 
on Clark v. Clark, 47 N. Y., 664; Clark v. Nixon, 5 Hill, 36. 
The provision of the Revised Statutes referred to in that case (1 
R. S.,? § 17, 759) was repealed by Ch. 417, Laws of 1877. It is now 


1[The references in the notes are to the 7th edition of the New York revised 
statutes. The arrangement of titles in Banks Bros.’ oth edition of the New 
York statutes makes it the most convenient in checking the citations for any 
statutory changes. Eb.] 
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§ 935, (Code Civ. Pro.) and § 107 (post). 
8. When a writing is executed in duplicate or in more than 
one part each part is primary evidence of the writing. 


Lewis v. Payne, 8 Cow. 71; Crossman v. Crossman, 95 N. Y., 145; 
Hubbard v. Russell, 24 Barb., 404; Nicoll v. Burke, 8 Abb. N. C., 
213; Taylor on Evidence, § 426 (supra); Abb. Trial Evidence 523 


(supra). 

g. When a writing is executed in counterpart, each counter- 
part being executed by one or some of the parties only, such 
counterpart is primary evidence against the party executing it. 

Taylor (supra) describes a counterpart as an instrument made in 
duplicate, each one of which is signed by one party only, and is the 
best evidence against the party executing it. 

10. When a number of writings are all made by printing, 
lithography or photography, or any other process of such a 
nature as to secure uniformity in the copies, each is primary 
evidence of the others; but where all are copies of a common 
original none is primary evidence of the original. 

Wharton on Evidence, § 92; Foote v. Bentley, 44 N. Y., 166. 

11. Secondary evidence is: (1) A copy of an original writ- 
ing; or, (2) Copies made from an original writing by a mechan- 
ical process which in itself insures the accuracy of the copy, and 
copies compared with such copies; or, (3) Counterparts of writ- 
ings against the parties who did not execute them; or, (4) A 
recital of the contents of a writing in some authentic writing, 
or, (5) Certified copies, and copies compared with the original 
as prescribed by this code, in cases in which they are not declared 
to be primary; or, (6) Oral evidence of the contents of an 
original writing. 

See 1 Greenleaf on Evidence, $ 84; Indian Evidence Act, § 63; 

Stephen’s Digest of Evidence, Article 70; Taylor on Evidence, p. 
367, supra, says: “ All evidence falling short of primary evidence 
in its degree is termed secondary.” In Robertson v. Lynch, 18 
Johns 451, a copy of a copy was admitted as secondary evidence. 

12. Corroborative evidence is additional evidence to the same 
point as that already given. 


See 1 Greenleaf on Evidence, § 381 (note), in which corroborative 
evidence is said to mean evidence not merely showing that the 
account given is probable, but proving facts ejusdem generis and 
tending to produce the same result. 


A CODE OF EVIDENCE. 383 


13. Cumulative evidence is additional evidence of the same 
character to the same point as that already given. 


“Cumulative evidence means additional evidence to support the 
same point and which is of the same character with evidence already 
produced.”—People 7. Superior Court, 10 Wend., 293; Guyot wv. 
Butts, 4 Wend., 582. The term “cumulative” occurs in § 465 (Code 
Crim. Pro.). 


14. Partial evidence is evidence of a fact in a series tending 
to prove a fact in issue. It may be received, subject to be re- 
jected, unless connected by other evidence with the fact in issue. 

Platner v. Platner, 78 N. Y., 90; McCarney v. People, 83 N. Y., 
408, 414, 415; Bayliss v. Cockcroft, 81 N. Y., 363. 

15. Proof is the effect of evidence. <A fact is proved when 
after considering the evidence before him, the judge of the fact 
either believes it to exist or believes that its existence is so prob- 
able that a prudent man ought, under the circumstances of the 
particular case, to act upon the belief that it exists. A fact is 
disproved when after considering the evidence before him, the 
judge of the fact either believes that it does not exist, or believes 
that its non-existence is so probable that a prudent man ought, 
under the circumstances of the particular case, to act upon the 
belief that it does not exist. A fact is said not to be proved 
when it is neither proved nor disproved. 


Indian Evidence Act, § 3; 1 Wharton on Evidence, § 1; 1 Green- 
leaf on Evidence, § 1; Stearns 7. Field, go N. Y., 640; Seybolt 2. 
N. Y. L. E. & W. R. Co., 95 N. Y., 562. “ The term ‘ proof’ is 
applied by the most accurate logicians to the effect of evidence and 
not to the medium by which proof is established.”—Whately’s 
Rhetoric (Introduction). ‘“ Proof” is frequently used when evi- 
dence is meant; Linsday v. People, 63 N. Y. 143. It has been fre- 
quently stated to be the rule in civil actions, when the issue charged 
the party with a crime, or was attended with penal consequences, 
that it was necessary to prove the allegations beyond a reasonable 
doubt. Some cases seem so to hold, and judges have sometimes 
acted accordingly in charging juries. Such, however, is not the law, 
and this section and section 179 are intended to dispel effectually this 
mistake and establish a rule that cannot be misunderstood. 


16. The term “ fact in issue” means: (1) A fact which by 
the pleadings in an action or special proceeding, is affirmed on 
one side and denied on the other; (2) In proceedings in which 
there are no pleadings, or in actions in which the form of the 
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pleadings is such that distinct issues are not joined between the 
parties, any fact from the proof of which the existence, non- 
existence, nature or extent of any right, liability or disability 
asserted or denied would follow as a conclusion of law. 


The term “ fact in issue ” is used by Stephen (Digest of Evidence, 
Preliminary Article). It is more commonly known as “an issue of 
fact,” “ point at issue,” “ question at issue,” and sometimes simply 
“issue.” It is thus described: “ Issue is when both parties put the 
cause upon a point of fact to be tried by a jury.’ —Comyns’ Digest, 
Title Pleader (R). ‘ An issue proceeds out of two several allega- 
‘tions of the parties, the one affirmative and the other negative.”— 
Coke, Litt. 126 (a). “ An issue is defined to be.a single certain 
and material point issuing out of the allegations or pleadings of the 
plaintiff and defendant.”—1 Chitty’s Pleadings 646. These defini- 
tions from Coke and Chitty equally describe issues of fact and of 
law. Both kinds are described in Code Civ. Pro., § 963, where the 
cases are prescribed when such issues arise from the pleadings. Sub- 
division (2) relates to facts in issue in special proceedings. 


17. The term “ relevant ” means that the fact to which it is 
applied is so related to another fact, that according to the com- 
mon course of events, one either taken by itself or in connection 
with other facts, proves or renders probable the past, present or 
future existence or non-existence of the other. 


The definition of “relevant ” in this section is the definition used 
by Stephen (supra, 16). The Indian Evidence Act contains no 
definition of “relevant” or of “relevant facts.” The definition 
expresses the logical relation of the fact to which it is applied, to the 
fact in issue. This relation is the underlying principle of the law 
of evidence. It seems desirable to use a term that will imply this 
relation, and at the same time serve the purpose heretofore accom- 
plished only by the use of different words frequently treated as 
synonomous, but which are essentially different in meaning. See 
West v. First National Bank, 20 Hun 408, where “ competent ” and 
‘admissible ” are used indiscriminately. See Blake 7. People, 73 
N. Y. 586, where “ proper ” and “ competent” are used synonym- 
ously with “relevant.” See Waldele v. R. R. Co., 19 Hun. 69, 
where “admissible,” “ receivable,” and ‘ can be received ” are used 
instead of “relevant ” and with no distinction as to their different 
meanings, and see Linsday v. People, 63 N. Y. 143, where “ ma- 
terial’ is used in the sense of “ relevant.” 

The meaning of these various terms would seem properly to be 
that ‘“ competent ” applies only to the capacity of a person to be a 
witness or to his right to testify to a certain fact.—1 Greenleaf on 
Evidence, $ 327. “ Material ” has a double meaning. Sometimes 
it is used to express the degree of weight to be attached to a fact as 
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“yery ” or “ not very material.”—Linsday v. People (supra). And 
sometimes it is applied to certain facts in issue as material or not 
material to be proved.—Cowen’s Treatise, 922, 2d ed. “Proper” 
applies to evidence when a certain kind is required to prove certain 
kinds of facts (1d.). “ Admissible” has been used by judges and 
writers in a sense so general and applied to so many different facts 
that it has no longer any particular meaning. Herein it is applied 
only to the form of authenticating writings which must possess a 
formal character in order to be used as evidence. 

Using “ relevant ” in the sense above indicated is no innovation on 
the accepted usage of the legal profession or the terminology of the 
law. It is employed in People v. Fernandez, 35 N. Y. 49, as fol- 
lows: “It is not denied that the fact, if proved, was relevant to the 
issue’; and “it is ordinarily admissible if the fact sought to be 
proved is itself relevant to the issue.” For a further use of the 
term, see Platner v. Platner, 78 N. Y. 97; and by Judge Van Brunt 
in Abenheim v. Samuel, 16 St. Rep. 909. For an instance of 
‘ relevant ” inaccurately used in reference to a point of law, see 
Shaffer v. Landis, 1 Ser. & R. 449. 


20. The evidence of one witness who is entitled to credit is 
sufficient to prove any fact, unless otherwise prescribed by statute. 

1 Starkie on Evidence, 550 (7th Am. Ed.) ; 3 Bacon’s Abr., Title, 
Evidence (C) ; 3 Bl. Com., 37; Wharton on Evidence, § 414; Still- 
well v. Carpenter, 62 N. Y. 639. Among the statutory provisions 
in which more than one witness is necessary to prove a fact, see Code 
Civ. Pro., § 1865-2620 Code; Crim. Pro., §§ 399, 395, and 396; 
U. S. Constitution, Art. 3, Sec. 3. 

21. When, by statute, a certificate is expressly made evidence 
of a fact or particular evidence is required, such statute remains 
unaffected by this code. 

The cases included in this section may be found in Chs. 3, 4, 5 
and 6 (post) relating to public writings, and in other general and 


special statutes especially as relating to certificates of incorporations, 
associations and similar bodies. See Goldman v. Kennedy, 49 Hun. 


157, 2 KR. S., 370, § 44. 


I. Facts IN ISSUE AND Facts RELEVANT TO THE ISSUE. 


22. In conformity with the provisions herein, evidence may be 
given in any action or proceeding of any fact in issue, of every 
fact relevant to a fact in issue, and of any other fact declared by 
statute to be relevant. 


This section follows section 5 of the Indian Evidence Act. 
Stephen’s Digest of Evidence, Article 2, was examined in drafting 
it. The last clause, “and of any other fact herein declared to be 


386 THE BRIEF. 


relevant,” includes the cases that may not clearly possess logical 
relevancy, and is equivalent to Stephen’s phrase, “deemed to be 
relevant.” See Chase’s Stephen’s Digest of Evidence, p. 4 (n.), 
and Howard v. Moot, 64 N. Y. 262, as to a fact made relevant by 
law and its effect: “ Another rule is, that the evidence must be 
applied to the particular fact in dispute, and therefore no evidence 
not relating to the issue or in some manner connected with it can be 
received.”—Peake on Evidence, p. 10. 


23. The declaration, oral or written, of a person not produced 
as a witness is not relevant, unless made so by this code, or some 
other statute, or unless the making of the declaration is a fact in 
issue. 


“ Hearsay ” is not used herein. The manner in which it is used 
in Stephen’s Digest of Evidence tends to add confusion to a word 
that is misleading and uncertain. The Indian Evidence Act omits 
the term altogether. The Committee which reported the Indian 
Evidence Act said in referring to hearsay evidence: “ The phrase 
‘hearsay evidence,’ which is used by English writers in so vague 
and unsatisfactory a manner finds no place in our draft and we hope 
we have avoided the possibility of any confusion in connection with 
it.’—Stephen v. Vroman, 16 N. Y. 381; and People 7. Beach, 87 
N. Y. 508, support the section. When the making of the declara- 
tion is a fact in issue, it is relevant under the rule in Baker v. Baker, 
16 Abb., N. C. 293, and Wilcock v. Green, 23 Barb., 639. There 
is no difference between declarations made orally or reduced to 
writing.—Churchman wv. Lewis, 34 N. Y. 444 See White 2. 
Chouteau, 10 Barb. 202. 


24. The act, declaration or omission of a party against his in- 
terest, 1s relevant. 


Bronsin v. Wyman, 8 N. Y. 182; Stephens v. Vroman, 16 N. Y. 
381-384; 1 Greenleaf, § 171. An admission is treated herein as evi- 
dence of the fact to which it refers. It is considered to possess 
logical relevancy. “ What a party has himself been heard to say 
does not fall within the objection as to hearsay. Anything, therefore, 
which he admits, whether he is suing in his own right or merely as 
trustee for another, or which another asserts in his presence, and he 
does not contradict, is received as evidence against him.”—Peake on 
Evidence, 34. 


25. The declaration of a person to whom a party has referred 
for information in reference to a matter in dispute, is relevant 
against such party. 

Lambert v. People, 76 N. Y. 220; Wehle 7. Spellman, 1 Hun. 


634; Indian Evidence Act, § 20; Stephen’s Digest, Article 19; Dual v. 
Covenhoven, 4 Wend., 561; 1 Greenleaf, § 182. 
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26. The act, or declaration of a person, in the presence and 
within the observation or hearing of a party, and the conduct of 
such party in relation thereto, are relevant against him, if, under 
the circumstances of the case, he would have been likely to be 
affected by the act or declaration. 


The rule contained in this section is stated by Judge Allen in 
Kelly v. People, 55 N. Y. 565. See Lanergan v. People, 39 N. Y. 
39; Talcott v. Harris, 93 N. Y. 567; People v. Willett, 92 N. Y. 29; 
1 Greenleaf, §§ 196 and 197 (n.), 14th ed.; and Wright v. Maseras, 
56 Barb., 521. 


27. When an act, declaration or omission forms part of a 
transaction, which is a fact in issue, or relevant to the issue, such 
act, declaration or omission, is relevant, if it tends to explain or 
to show the purpose or character of the transaction. 


This section states the rule regulating the admission of declara- 
tions which constitute what is known as the “res geste.” It ex- 
presses the rule in Lund v. Tyngsborough, 9 Cush. 36, and Tilson 
v. Terwilliger, 56 N. Y. 273, 277. The rule as stated in these 
cases has been accepted as the proper one: Waldele v. R. R. 
Co., 95 N. Y. 274. No definition is given herein of “ transac- 
tion ” or “res geste,” as it is commonly known in this connection. 
Sir James Stephen (Evidence, Art. 3) has defined it as follows: 
‘© A transaction is a group of facts so connected together as to be 
referred to by a single legal name, as, a crime, a contract, a wrong, 
or any other subject of inquiry which may be in issue.” The law 
is clear that a fact forming part of this group of facts, transaction 
or res geste, as it may variously be called, is relevant as evidence 
within the limitations of this section, and under the following au- 
thorities: Moore v. Meachem, 10 N. Y. 208; Stephen’s Digest, 
Article 3; 1 Greenleaf, § 108, (n.) (b), 14th ed.; People 7. Davis, 
56 N. Y. 95. 

The courts have had great difficulty in determining when declara- 
tions are such a part of the transaction as to be admissible, and this 
constitutes the real difficulty in the application of the rule. The 
conflict in the adjudged cases arises partly from this difficulty and 
partly from the fact that there has not been, at least until recently, 
an authoritative and exact statement of the rule itself. The ex- 
treme cases as to the admission of declarations claimed to be a part 
of the “res geste” are Commonwealth 7. Pike, 3 Cush. 181, and 
Insurance Co. v. Mosly, 8 Wall. 397, where the declarations were 
admitted, and Bedingfield’s case, 14 Cox, Cr. Cas. 341, where the 
declarations were rejected. The opinions of the Court in these 
cases are interesting as showing how differently the rule is stated 
to sustain different applications of it. In the same connection refer- 
ence may be made to the discussion of Bedingfield’s case, in the 
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Am. L. Rev., vol. XIV., and especially to the rule as to the admission 
of “res gestæ ”’ given by the Lord Chief Justice of England at p. 822. 

A comparison of these cases will show clearly the convenience of 
a plain statement of the rule made by authority. Such a rule will 
not, of course, save the judge the trouble of applying it to the facts 
of each case. Waldele v. N. Y. C. R. R. Co., 95 N. Y. 274, may 
be referred to as containing a full discussion of the principle of 
the rule and an illustration of its application when stated sub- 
stantially as in this section. 


28. The act, or declaration of a person claiming title to real 
property while in the actual or constructive possession thereof, 
is relevant in his own behalf, or in behalf, or in behalf of one 
claiming under him, to show the character of his possession, or 
the extent of his occupation or boundary. 29. When a person 
derives title to real property from another, the act, declaration 
or omission of the latter, made while he held the title thereto, 
is relevant against the former in disparagement of his title, or to 
show the character of his title or possession, or the extent of his 
occupation or boundary, but not to contradict a deed, or to de- 
stroy the record title, or to defeat or impair the title of a pur- 
chaser in good faith. 


Sections 29 and 40, post, are considered with 28 and the decisions 
relating to the class of declarations described in the three sections 
are numerous and, to quite an extent, conflicting and uncertain. 
As to declarations made while in constructive possession of real 
property to show the extent of the occupation and in behalf of one 
claiming under the person making the declaration, see Abeel v. 
Van Gelder, 36 N. Y. 513. As to declarations in behalf of a person 
claiming under the one making them to characterize his possession. 
see Morss v. Saulsbury, 48 N. Y. 636, in which case it was held 
to be immaterial whether the possession, when the declaration was 
made, was actual or constructive. As to declarations made while 
in actual possession and to show the character of the possession by 
a person in behalf of one claiming under him, see Moore vw. 
Hamilton, 44 N. Y. 666. As to declarations in behalf of person 
claiming under the one making them to show extent of occupation, 
see Smith v. McNamara, 4 Lans. 169, in which case the declarations 
seem to have been made while in both actual and constructive 
possession. As to declarations of a party on his own behalf as to 
the extent of his boundaries, see Sweetenham v. Leary, 18 Hun. 
284; Donahue v. Case, 61 N. Y. 631. 

The distinction seems to be that the facts common to declarations 
falling under section 28 is that the one making them claims title to 
and is in constructive or actual possession of the real property to 
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which they relate. Possession, constructive or actual, seems to be 
the determining fact as to the relevancy of such declarations. 

The provisions of section 29 rest upon a different set of facts than 
those 28. Privity of title is the distinctive fact that unites the one 
making the declaration with the person against whom they are 
relevant, and furnishes the reason for their relevancy. In addition 
to the declarations relevant in section 28, section 29 provides for 
declarations in disparagement of title, with the proper limitations 
upon the extent of the declaration so far as it may affect a deed or 
a record title or the title of a purchaser in good faith. As to de- 
clarations in disparagement of title held to be relevant against 
those claiming title from the person making them, see Chadwick 7. 
Fonner, 69 N. Y. 404; Vrooman 7. King, 36 N. Y. 475. As to 
the limitation that the declarations in disparagement of title shall 
not contradict a deed or impair a record title, see Gibney v. Marchay, 
34 N. Y. 301; McDuffie z. Clark, 39 Hun. 166; Padgett v. Lawrence, 
10 Paige Ch. 171. As to declarations of one while holding title 
to characterize the possession and title, see Edmondston v. Ed- 
mondston, 13 Hun. 133. 

There are no direct adjudications in this State extending quite 
so far as the last provision of section 40, that is, to defeat or impair 
the title of a purchaser in good faith. It comes, however, within 
the reason of the policy of the law in protecting such purchasers 
and is supported by so strong an equity that Commissioners have 
embodied it in the section. The declarations treated in sections 28 
and 29 may have been those of a person while living or by a person 
since deceased. The declarations treated in section 40 are those of a 
deceased person only, and the rule there stated is a branch of the ex- 
ception to the common law rule that hearsay is not evidence. The 
exception is that a declaration, against the pecuniary interest of 
the person making it is relevant. In the English cases they are 
called ‘“ declarations against proprietary interest.” As to the dec- 
larations of a deceased person in disparagement of his title and 
held to be relevant against his heir, see Spaulding v. Hallenbeck, 
35 N. Y. 204. . 


30. The act, declaration or omission of a person against his 
interest in a right of action or in other personal property, is rele- 
vant against his assignee, vendee, or successor in interest, if the 
act, declaration or omission, occurred before the transfer of his 
interest therein. But such act, declaration or omission, 1s not 
relevant against an assignee or vendee in good faith, or the holder 
of a negotiable instrument in good faith. 


This section, it is believed, states the rule as it now stands in the 
latest New York decisions: Von Sachs v. Kretz, 72 N. Y. 548, 
declaration of a bankrupt against his assignee before the bankruptcy ; 
Cuyler v. McCartney, 40 N. Y. 221, and Coyne v. Weaver, 84 N. 
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Y. 386, declaration of an assignor for the benefit of creditors; 
Burnham 2. Brannan, 74 N. Y. 597, and Tilson 7. Terwilliger, 56 
N. Y. 273, declaration of a vendor of personal property; Truax 7. 
Slater, 86 N. Y. 630, declaration of assignor of chose in action; 
Clews v. Kehr, 90 N. Y. 633, and Dodge v. Trust Co. 93 U. S. 
379, declaration of former holder of a promissory note. 


31. When the fact in issue 1s the performance or non-per- 
formance of a duty by a third person, the act, declaration or 
omission of such person, is relevant in an action against his 
surety, if the act, declaration or omission, occurred in the course 
of the business in respect of which the surety was bound. 


Wharton on Evidence, § 1212; Taylor on Evidence, § 785 (supra). 
“It is a general rule founded on principles of justice in regard to 
the relation of principal and surety that the surety ought not to be 
affected by an admission made by his principal although he may 
be affected by declarations or statements made by the principal 
when they are connected with the business in respect of which the 
surety becomes bound and are made by the principal at the time 
of transacting that business.”—1 Phillipps on Evidence, 436, 5th 
Am. ed. 


32. The act, declaration or omission of a sole executor, admin- 
istrator or trustee, relating to his trust, is relevant against himself 
and against the beneficiary. 


Whiton v. Snyder, 88 N. Y. 299. This section extends the rule 
somewhat as suggested by Judge Miller in Church v. Howard, 79 
N. Y. 415, and proceeds upon the theory that an executor or an 
administrator, after he is invested with the title, is in fact and in 
law the owner, and his declarations are relevant to the same ex- 
tent as those of any other owner. 

33. The act, declaration or omission of one of several execu- 
tors, administrators or trustees, is not relevant against his co- 
executor, co-administrator, co-trustee, or beneficiary. 

Church v. Howard (supra); Hammond v. Huntley, 4 Cow. 493; 


McIntire v. Morris, 14 Wend., 90-97; Cayuga Bank v. Bennett, 5 
Hill 236; Lane 7. Doty, 4 Barb. 530; Elwood 7. Diefendorf, 5 


Barb. 398. 

34. After proof of a partnership, or agency, the act, or declara- 
tion of a partner, or agent of a party, within the scope of the 
partnership or agency, and during its existence, is relevant 
against such party. 

1 Greenleaf, § 112; Stephen’s Digest, Art. 17; Van Kuren 2. 


Parmelee, 2 N. Y. 523, and Wharton on Evidence, § 1192, support 
the section. 
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As to the declarations and acts of an agent, see 1 Greenleaf, $ 113; 
Anderson v. R. R. Co., 54 N. Y. 334; Wharton, $ 1170; Stephen’s, 
Art. 17; 1 Phillipps on Evidence, 419, N. Y. 141, 5th Am. ed. n. 
The reason usually given that the declaration of an agent is relevant 
against his principal is, that it is part of the res geste——1 Green- 
leaf, § 113; First National Bank 7. Ocean National Bank, 60 N. Y. 
278. The reason lies in the fact that the principal has conferred 
an authority on the agent to make the declaration on the principal’s 
behalf; quoad hoc, it is the declaration of the principal himself. 
This is the ground on which the declaration of a person to whom 
party has referred for information is placed. See section 25, and 
authorities cited in note. Whether it is a part of the transaction, 
or res geste, is important only as that fact may determine the scope 
of action with which the agent is invested. In other words, the 
reason or ground for the relevancy of the declaration is in the con- 
ferred authority; the fact whether or not it is part of the res geste 
determines only the limit of such authority. The relevancy of the 
declarations of a partner against his former partner made after the 
dissolution of the partnership is treated in the next section. 


35. The act or declaration of one joint debtor, joint con- 
tractor, joint owner, or of one partner after the dissolution of 
the partnership, is relevant against the other, only when the 
person doing the act, or making the declaration, was at the 
time actually engaged in the business in which they were jointly 
interested; but the act, or declaration of one, is not relevant 
against the other to revive or continue a liability, barred by the 
statute of limitations. 


That two persons are jointly engaged in an enterprise does not 
confer authority on one to bind the others by his acts or declarations, 
Lewis v. Woodworth, 2 N. Y. 512; Willis v. Randall, 81 N. Y. 164. 
The relevancy of the declaration of one of several persons jointly 
interested in an enterprise against the other, is based upon the fact 
that the party making the declaration is the agent of his associate, 
id. This agency exists to render the declaration relevant only while 
the party making it is actually engaged in the joint business. 
Wharton on Evidence, §§ 1193, 1196, 1199. After the dissolution 
of a partnership, there ceases to be any presumption that one 
partner is the agent of the other, but each partner possesses the 
same power as before the dissolution to adjust the affairs of the 
concern by collecting its debts and disposing of its property, Robbins 
v. Fuller, 24 N. Y. 570. The declarations made by one partner 
after the dissolution are only relevant while actually engaged in the 
business of the firm, Nichols v. White, 85 N. Y. 531. 


36. After proof of a conspiracy to commit a crime, or an 
actionable wrong, the act or declaration of a conspirator, in 
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furtherance of the conspiracy, is relevant against his co-con- 
spirator. 


The first part of the rule in this section is expressed by Judge 
Grover in Ormsby 7. People, 53 N. Y. 473; see Weidner v. Phillipps, 
39 Hun. 1; Cuyler v. McCartney, 40 N. Y. 221; 1 Greenleaf, § 111. 

That it must be in furtherance of the conspiracy appears from 
People v. Davis, 56 N. Y. 95; 1 Phillipps, 170, (supra): “ But 
when the words or writings are not acts in themselves, nor part 
of the res geste, but a mere relation or narration of some part of the 
transaction, or as to the share which other persons have had in the 
execution of a common design, the evidence is not within the prin- 
ciple above mentioned, it altogether depends upon the credit of the 
narrator, who is not before the Court, and therefore it cannot be 
received.” See People v. McQuade, 110 N. Y. 284, 307. 


37. The evidence of a witness, deceased, or out of the juris- 
diction, or unable to testify, given on a former trial of the same 
action or proceeding, or in an action or proceeding between the 
same parties, or their representatives in interest, respecting the 
same rights, is relevant, if the absence or disability is not owing 
to the fault of the party offering the evidence, and if the adverse 
party in the former trial or proceeding, had the opportunity to 
cross-examine the witness. 


The present rule in this state is that the testimony of a deceased 
witness only can be read in evidence on a second trial of the same 
action. Wilber v. Selden, 6 Cow. 162; Crary v. Sprague, 12 Wend. 
41; Weeks v. Lowerre, 8 Barb. 531. The Commissioners deemed 
it desirable to extend the rule to two additional cases, namely: first, 
when the witness is out of the jurisdiction; second, when he is 
unable to testify, and the absence or disability is not the fault of 
the party offering the evidence. This is now the rule in several 
states, and is the English rule in civil actions. In 1 Greenleaf, 
§ 163, the rule is stated as proposed in this section. The note 
to the same section lists the states where it now obtains. In 
Crary v. Sprague (supra), the court says: “ It is obvious there can 
scarcely be a shade of difference between death and absence either 
in principle or hardship.” An examination of the reasons for the 
narrowness of the present rule does not show that they are altogether 
satisfactory and always reconcilable with each other: 1 Phillipps, 
322, 5th Am. ed., n. 113. 


38. The act, declaration or omission, against his pecuniary 
interest, of a deceased person, who had at the time knowledge of 
the subject, is relevant against his successor in interest, and also 
in actions and proceedings between third parties. A declaration 
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is deemed to be against the pecuniary interest of the person who 
makes it, if any part of it charges him with a liability, though 
other parts of the declaration in which it occurs may discharge 
him from such liability in whole or in part, and though there 
may be no proof other than the declaration itself, either of such 
liability, or of its discharge in whole or in part. 

The rule in this section is stated in Wharton on Evidence, 
(§§ 226-229). In White v. Chouteau, 10 Barb. 202, Judge Ed- 
wards reaffirms the common law rule on the authority of Ivat 2. 
Finch, 1 Taunt. 141; Peacock v. Watson, 4 Taunt. 16; and 1 Green- 
leaf on Evidence (§ 147), that the declarations specified in this 
section are relevant in action between third parties. The following 
authorities sustain the latter part of the section relating to the 
character of the declaration. Ellsworth v. Muldoon, 15 Abb. Pr. 
(N. S.), 440; Stephen’s Digest of Evidence, Article 28; William v. 
Greaves, 8 C. & P., 592; 1 Phillipp’s on Evidence, 274, 5th Am. 
ed., 2 Best on Evidence, § 500. 

39. The act or declaration of a deceased person respecting the 
relationship, birth, marriage or death of any person related by 
blood or marriage to such deceased person, is relevant, if such act 
or declaration occurred before the question had arisen respecting 
which it is offered in evidence. 

1 Greenleaf, §§ 103-104 ; Clark v. Owens, 18 N. Y. 434; Wharton 
on Evidence, § 201; and Stephen’s Digest, Art. 31, states the Eng- 
lish rule which limits the relevancy of such acts or declarations to 
facts in issue only. There seems to be no such limitation in this 
state. The rule in North Brookfield v. Warren, 16 Gray 174, 
which makes such declarations relevant when fact of the relation- 
ship is a fact relevant to the issue has been adopted in this section. 

40. The act or declaration of a deceased owner of real prop- 
erty, made while he held the title thereto, is relevant against 
those claiming under or through him, in disparagement of his 
title, or to show the character of his title or possession, or the 
extent of his occupation or boundary, but not to contradict a deed, 
or to destroy the record title. 

See note to § 28. 

41. The declaration of a deceased person respecting his testa- 
mentary intentions, or the contents of his will, is relevant when 
the will has been lost, and the question is, what were its con- 
tents; or when the question is, whether an existing writing, pur- 
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porting to be a will is genuine, or was improperly obtained; or 
when the question is, whether any, and if any, which, of several 
existing writings constitute his will. In all these cases it 1s 
immaterial whether the declarations were made before or after 
the making or loss of the will. 


This section is adopted from Stephen’s Digest, Art. 29. As to 
the declaration of a testator respecting his testamentary intentions 
and the contents of his will, see Code of Civ. Pro., §1865; Harris 
v. Haris, 25 N. Y. 433; Hatch v. Sigman, 1 Dem. 519; Sudgen w. 
St. Leonard, 1 L. R. P. D., 154 s. c., 17 Moak. 453. As to the 
declaration of a testator subsequent to the date of the alleged will 
respecting the genuineness of the paper purporting to be a will, 
and as to its having been improperly obtained, see Taylor Will Case, 
10 Abb. Pr., N. S. 300; LaBau 7. Vanderbilt, 3 Redfield 384. 

While there are no decisions directly passing on the relevancy of 
the declarations of a deceased person as to which of several writings 
constitute his will, the rule in Trustees of Auburn Seminary v. 
Calhoun, 26 N. Y. 422; and Gilbert v. Knox, 52 N. Y. 125, seems 
to justify the provisions of the section in that respect, and this 
class of evidence is so satisfactory in the investigation of such 
questions that the Commissioners thought proper to provide for it, 
although there is no authority precisely in point. See Stephen’s 
Digest, Art. 29, which contains a similar provision. The cases are 
by no means clear whether it is material if the declaration is made . 
before or after the execution of the writing purporting to be the 
will, and the distinction is therefore omitted in this section on the 
authority of Sudgen 7. St. Leonard (supra). In Matter of Marsh, 
45 Hun. 107, in which the will could not be found, the declarations 
of the testatrix were to the effect that she had a will and by it had 
given her property to a certain person, and they were held to be 
relevant by Mr. Justice Bradley after an exhaustive review of the 
decisions. 


42. The declaration of a deceased person, or evidence of com- 
mon reputation, respecting the existence of a public right or cus- 
tom, is relevant when such declaration was made before a con- 
troversy had arisen as to the right or custom, and of the exist- 
ence of which the person making the declaration would probably 
have been aware. 

Stephen’s Digest, Art. 30; 1 Greenleaf, §§ 127-140; McKinnon 
v. Bliss, 21 N. Y. 206-218; Weeks 7. Sparks, 1 Maule & S. 690; 
I Starkie, 29, 7th Am. ed. See note to Section 48, post, as to par- 
ticular instances in which a custom or public right has been recog- 
nized as evidence of such right or custom. 

43. In a criminal action, the act or declaration of a dying per- 


son respecting the cause of his death, or the circumstances of the 
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transaction which resulted in his death, is relevant, if done or 
made when he was in expectation of death and without hope of 
recovery. 


The present rule as to the relevancy of dying declarations is stated 
in People 7. Davis, 56 N. Y. 96; and People 7. Smith, 104 N. Y. 
505, as follows: ‘“ Such evidence is admissible in cases of homicide 
only when the death of the deceased is the subject of the charge 
and the circumstances of the death are the subject of the dying de- 
clarations.” The term “homicide,” according to People v. Davis, 
and other cases, seems to mean only cases of homicide at common 
law. Ch. 352, laws of 1875, extended the rule so as to include dying 
declarations in certain criminal cases. The Penal Code includes 
under homicide all cases of murder, manslaughter, justifiable and 
excusable homicide. Practically this section only extends the rule 
to criminal cases which are cases of homicide as provided in the 
Penal Code, sections 179 and 180. There seems to be no reason 
why the rule should be limited to cases of homicide in a strict com- 
mon law sense of the term. As to the relevancy of the act as dis- 
tinguished from the declaration of a dying person, see Wharton on 
Criminal Evidence, § 293; Commonwealth v. Casey, 11 Cushing 417. 


44. The entry of a deceased person, made at or near the time 
of a transaction, when he was in a position to know the fact 
stated therein, is relevant: (1) If made in the ordinary course 
of business; or, (2) If made in a professional capacity, and in 
the ordinary course of professional conduct; or, (3) If made in 
the performance of a duty enjoined by law. 

As to subdivision 1, see 1 Greenleaf, § 117; Gould vw. Conway, 59 
Barb. 355; Stephen’s Digest, Art. 27; Indian Evidence Act, § 34. 
As to subdivision 2, see Leland v. Cameron, 31 N. Y. 115; and 
Fisher v. Mayor, 67 N. Y. 73. As to subdivision 3, see Livingston 
v. Arnoux, 56 N. Y. 507; Chanango Bridge Co. v. Paige, 83 N. Y. 
178 and 192; Elsworth 7. Muldoon, 15 Abb. Pr., N. S. 440; Cole 
v. Jessup, 10 N. Y. 96. 

The present rule in New York requires that the entry should be 
against the deceased’s interest when made. Brennan wv. Hall, 131 
N. Y. 160. 

45. If an entry has been copied in the regular course of busi- 
ness, at or near the time of the transaction to which it relates, 
the copy may be treated as an original entry. 

This section embodies the rule in McGoldrick v. Traphagen, 
88 N. Y. 334; Davison v. Powell, 16 How. Pr. 467; Sickles v. 


Mather, 20 Wend. 72; 1 Wharton, § 682; West v. Van Tuyl, 17 
St. Rep. 273; Mayor v. Second Avenue R. R., 102 N. Y. 572. 
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46. The books of account of a party are relevant in his favor 
when he has shown: (1) That some of the articles charged have 
been delivered, or that some of the services have been rendered; 
(2) That the books produced are the account books of the party; 
and (3) That other persons dealing with him have settled their 
accounts by them, and found them to be accurate. 


The common-law rule as it has been understood requires that the 
party offering his books of account as evidence in his favor must 
show, in addition to the facts stated in this section, that he had no 
clerk. A carefully considered and exhaustive opinion by Mr. 
Justice Follet in Rexford v. Comstock, not reported, conclusively 
shows that this requirement is not necessary, that the common law 
rule did not require it to appear that the party kept no clerk in order 
to make his books of account relevant as evidence in his own behalf. 
See Beatty v. Clark, 44 Hun. 126; Vosburgh v. Thayer, 12 Johns 
461 ; Ives v. Waters, 30 Hun. 297. It would in any event no longer 
be desirable to retain this restriction, if it ever has properly existed, 
as under our extensive business interests specially skilled clerks have 
become absolutely necessary to conduct the bookkeeping which 
under the simple primitive conditions when the rule was adopted 
the merchant kept himself. To retain the restriction would sub- 
stantially nullify the rule. 

See, further, on this last point, McGoldrick v. Traphagen, 88 
N. Y. 334. 


47. The books of account of a person, partnership, or cor- 
poration, kept in the regular course of business, are relevant to 
show the financial condition, or the solvency or insolvency of 
such person, partnership or corporation. 


It seems essential that some means should be provided for en- 
abling parties to show the financial condition of corporations doing 
a complicated business. Many rights and liabilities are made by 
law dependent upon the solvency or insolvency of banks and other 
business corporations, and no means exist for proving the financial 
condition of such bodies, except by showing the return of an execu- 
tion unsatisfied, or the dishonor of negotiable paper, or, perhaps in 
some cases, general reputation. It is a matter of common knowl- 
edge that the books of such institutions are relied on to show their 
financial condition, and this means of knowledge should be utilized. 
The case of Adams 7. Bowerman, 109 N. Y. 23, is authority for the 
admission of such evidence. If there were no authority, provision 
should be made for such cases by statute. Such evidence was ad- 
mitted in the case of McCurdy v. Kramer, decided at the Livingston 
County Circuit, May, 1885, to show the financial condition of a 
National Bank when its solvency was a relevant fact. The pro- 
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visions of Code Civ. Pro., $ 929, as stated in section 137 of this 
Code, do not include the facts sought to be covered by this section. 


48. Particular instances in which a public right, or custom, 
has been recognized, claimed, or disputed, are relevant. 


The rule in New York is now well settled respecting the pro- 
visions of this section. The common law rule was against the 
admission of such instances: Peake on Evidence, 27; 1 Greenleaf, 
§ 138. The Indian Evidence Act substantially agrees with the 
section. In many cases there is no method of proving a custom 
so satisfactory as by particular instances showing its exercise. 


49. Monuments and inscriptions in public places are relevant 
as evidence of common reputation. Entries in family bibles, or 
other family books or charts, engravings on rings, family por- 
traits and the like, are relevant as evidence of pedigree, if made 
before the controversy in respect of which they are offered. 

See 1 Greenleaf, § 105; Wharton on Evidence, §§ 219-220. As 
to secondary evidence of inscriptions and the like, see note to sub- 
division 5, section 147 (post). 

50. Historical works, mathematical works, and published 
maps or charts, made by a person indifferent between the parties, 
are relevant as evidence of matters of public interest. 

As to the relevancy of historical works, this section rests on I 
Greenleaf, § 497; McKinnon v. Bliss, 21 N. Y. 206; Bogardus wv. 
Trinity Church, 4 Sand. Ch. 369. The principle upon which scien- 
tific treatises are rejected, that is, that they rest upon data which 
may change from day to day by the exercise of inductive logic, 
does not apply to mathematical works, or to any work on the exact 
sciences. This seems recognized in the admission of the North- 
ampton and other mathematical tables, Schell v. Plumb, 55 N. Y. 
592; Sauter 7. KR. R. Co., 66 N. Y. 50; Garwood 7. R. KR. Co., 45 
Hun. 128. As to the admission of maps and charts, see Abb. 
Trial Evidence, 699; Curtis v. Ayrault, 3 Hun. 487; Wharton on 
Evidence, §§ 665-667; Bucher v. Fero, 16 Hun. 589. 

51. The opinion of a witness who is an expert, is relevant 
respecting: (1) The handwriting of a person; or, (2) The 
identity, age, physical or mental condition of a person; or, (3) the 
identity, quality or condition of a thing; or, (4) A question of 
science, art, trade or value. 

As to subdivision 1, see McGee v. Osborn, 32 N. Y. 669; 
Dubois v. Baker, 30 N. Y. 355; Hammond 7. Varian, 54 N. Y. 


398; Peo v. Severance, 67 Hun. 182; Miles v. Loomis, 75 N. Y. 
288. As to identity, see King v. R. R. Co, 72 N. Y. 607. 
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As to age, see Brotherton v. People, 75 N. Y. 159. As to 
physical condition, see Anthony v. Smith, 4 Bosw. 503; Buel v. 
N. Y. C. R. Co., 31 N. Y. 314. As to mental condition, see De- 
Witt v. Barly, 17 N. Y. 340; O’Brien v. People, 36 N. Y. 276; 
People v. Lake, 12 N. Y. 358; 1 Greenleaf, § 440. As to identity 
of a thing, see case cited above relating to identity of a person. 
As to the quality or condition of a thing see Lane 7. Wilcock, 55 
Barb. 615; Rust v. Eckler, 41 N. Y. 488. As to a question of 
science, or trade, or value, see Finn 7. Cassidy, 165 N. Y. 584; 
Ferguson v. Hubbel, 97 N. Y. 507; Jarvis v. Furman, 25 Hun. 391; 
Woodruff v. Insurance Co., 83 N. Y. 133; Nellis v. McCarn, 35 
Barb. 115; Clark v. Baird, 9 N. Y. 183. The qualifications of an 
expert are stated at § 192 (post). 


52. The opinion of a subscribing witness to a will respecting 
the mental sanity of the signer, is relevant when the validity of 
the will is a fact in issue. 


This section is based on the authority of Hewlett v. Wood, 55 
N. Y. 634; and Clapp 7. Fullerton, 34 N. Y. 190. 


53. A witness, although not an expert, may characterize, as 
rational or irrational, the act or declaration to which he has 
testified, of any person whose mental sanity is a fact in issue or 
relevant to the issue. 


This is the rule in Clapp v. Fullerton (supra). The rule laid 
down in that case has been followed in this state, and may now be 
considered as firmly established, although it has been strenuously 
resisted in some of the other states. 

See Holcomb 7. Holcomb, 95 N. Y. 316; Paine vw. Aldrich, 133 
N. Y. 544. 

54. When the opinion of a witness is relevant the grounds on 
which his opinion is founded are also relevant. 

Stephen’s Digest, Art. 54; DeWitt v. Barly, 17 N. Y. 340; Indian 
Evidence Act, § 51; Linsday v. People, 63 N. Y. 143, and Garwood 
v. R. R. Co., 45 Hun. 128. 

55. A fact is relevant if it supports or is inconsistent with the 
opinion of a witness when his opinion is relevant. 

Booth 7. Cleveland Mill Co., 74 N. Y. 15; Doyle v. N. Y. Eye 
& Ear Infirmary, 80 N. Y. 631. 

56. Evidence of usage is relevant to explain the character or 
meaning of an act, contract or writing, when the character or 
meaning of the act, contract or writing is not otherwise plain. 


This section is not intended to expand the rule respecting evi- 
dence of usage as affecting the terms of a contract beyond its pres- 
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ent limits, which is expressed in Hinton 7. Locke, 5 Hill 437, and 
adopted in Bradley v. Wheeler, 44 N. Y. 495. The language in 
Collender v. Dinsmore, 55 N. Y. 200, is as follows: “ Custom and 
usage are resorted to only to ascertain and explain the meaning 
and intention of the parties to the contract when the same cannot 
be ascertained with intrinsic evidence,” Bradley v. Wheeler (supra) ; 
Walls v. Bailey, 49 N. Y. 464. 


57. An offer of settlement is not to be deemed an admission 
and is not relevant; but an admission of a particular fact, made 
in a negotiation for a settlement, unless otherwise expressly. 
agreed at the time, is relevant. 


The provisions of this section are fully discussed in the cases 
reviewed in White v. Old Dominion Steam Ship Co., 102 N. Y. 660; 
and Hawley v. Hatter, 9 Hun. 134. See also Wharton on Evidence, 
§ 1090; Williams v. Glenny, 16 N. Y. 389; and Peake on Evidence, 
41, 43. It will be noticed that an admission of a fact made during 
the settlement is only excluded when there has been an express 
agreement that it shall not be given in evidence. A certain rule 
should be adopted on the subject, and it was a question with com- 
missioners whether to make all admissions during such negotiations 
relevant or to restrict them to a certain extent. Having concluded 
to continue the restriction, as the law now does, it seemed advisable 
to make the fact of exclusion depend on an express agreement 
rather than to leave it to the uncertain inferences of the parties. 
The theory upon which such an admission is excluded is that public 
policy favors all attempts to settle controversies, and such attempts 
are apt to require some admissions. The right to ristrict them can 
always be saved by an express reservation. 


58. The admission of a member of a corporation is not rele- 
vant against the corporation, unless made by him concerning a 
transaction in which he was the agent of the corporation, and 
while engaged in the transaction. 

Code Civ. Pro., § 839, with the word “ aggregate ” omitted. All 
the corporations known to the law of this state are aggregate. 

59. In an action for a divorce on the ground of adultery an 
admission of the adultery, whether in or out of the pleadings, 
is not sufficient to authorize a judgment of divorce, unless cor- 
roborated by other evidence. 

This section is in harmony with the decisions of this state, though 
there are no cases which place the point beyond controversy. See 
Madge v. Madge, 42 Hun. 524. The rule in Massachusetts is the 


rule embodied in the section. Billings v. Billings, 11 Pick 461; 
Baxter, 1 Mass. 346; Holland v. Holland, 2 Mass 154. 
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60. In the following cases the bad character of a person is rele- 
vant in mitigation of damages: (1) In an action for libel or 
slander, the defendant may show the general bad character of the 
plaintiff, or his bad character in respect of the offense charged 
against him before the publication of the defamatory words. (2) 
In an action for breach of promise of marriage, or indecent as- 
sault, the defendant may show the bad character of the plaintiff 
for chastity before the cause of action accrued. (3) In an action 
for seduction, the defendant may show the bad character for 
chastity of the person seduced before the cause of action accrued. 
(4) In an action for criminal conversation, the defendant may 
show the bad character of the plaintiff at any time, and of the 
wife of the plaintiff before the cause of action accrued. 

In each of these cases, when evidence of the bad character of 
a person has been given, evidence of his good character becomes 
relevant. In other civil actions or proceedings, the character of 
a party or of a person not a witness, is not relevant. 


As to subdivision 1, see 2 Sedgwick on Damages, 510, note (a); 
Odgers on Libel and Slander, 239 (Text Book Series); Bush w. 
Prosser, 11 N. Y. 347; Hatfield v. Lasher, 81 N. Y. 249; Chase’s 
Stephen’s Digest, Art. 57, note, and cases there cited. As to sub- 
division 2, see 2 Sedgwick on Damages, 149; Johnson v. Caulkins, 
1 Johns., Cas. 116 Palmer v. Andrews, 7 Wend. 142; and cases 
cited by Professor Chase in note to § 57, Stephen’s Digest. As to 
subdivision 3, see 1 Philip on Evidence, 639, 5th Am. ed.; Tenny 
v. Watkins, 1 C. & P., 308; Wandell v. Edwards, 25 Hun. 498. As 
to subdivision 4, see Stephen’s Digest, p. 116, n.; Clauser v. Clapper, 
59 Ind. 548. That evidence of good character becomes relevant 
in the cases specified in this section, and is not relevant in other 
civil actions, see Pratt v. Andrews, 4 N. Y. 493; Stephen’s Digest, 
Art. 57; 1 Greenleaf, § 55; Wharton on Ev., § 47. 


61. In a criminal action or proceeding the good character 
of the defendant is relevant, and 1f evidence of the good charac- 
ter of the defendant has been given, evidence of his bad char- 
acter becomes relevant. 


Stephen’s Digest, Art. 56; Stover v. People, 56 N. Y. 315; 
Remsen v. People, 43 N. Y. 6; Cancemi v. People, 16 N. Y. Sor. 
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Next to getting a verdict, get a good exception. 


A corporation is a legal entity with no body to be kicked 
and no soul to be damned.—Anon. 


The difficulty is not so much to know the law as it is to know 
where to find it.—Judge Sharswood. 


A cross-examination is an amusement indulged in by the very 
young. It is like trying to pull the tiger out of his den. You may 
pull him out, or again he may pull you in.—Charles O’Connor. 


Waite chapter of the Yale Law School plans building a 
chapter house next year, and Kent chapter at the University 
of Michigan is actively at work to secure the old home of 
Judge Cooley at Ann Arbor for their chapter house. 


Beginning with the next issue the Brier will maintain a 
directory of Phi Delta Phi men in official legal positions, giving 
the names of the judges, clerks of court, city and district attor- 
neys, etc., which it is hoped the Fraternity will find of practical 
value. 
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If our institutions should be assailed and overthrown, no matter 
by whom or in what way, whether by arbitrary power, by corrup- 
tion or by lawlessness, the last citadel to be taken by the assailants 
will be our incomparable judicial organism.—Assoctate Justice 
Harlan. 


A prominent judge when once asked about New York law- 
yers, said he divided them into three classes as follows: Class 
one will fight for you, scratch for you and bite for, but they 
won't lie for you and won't let you lie. The second class will 
fight, scratch and bite all right, and while they won’t lie or 
suggest it, they will sit by and smile while the client does. 
The third class will not only lie themselves but they will cuss 
a client who won't. 


Hon. E. Findley Johnson, Kent, author of the third edi- 
tion of “ Bliss on Code Pleading,” and for many years pro- 
fessor of law in the University of Michigan, is now a federal 
judge in the Third Judicial District of the Philippines. In a 
recent letter to his publishers, he states that his district is com- 
posed of four provinces, with a territory about equal to that of 
Massachusetts, and a population of about 650,000 people, that 
during the past year he has tried 1,117 natives, has sentenced 
22 to death, and many for life imprisonment; 259 men were 
charged with murder, while more than 30 others are awaiting 
trial on this charge. 


Professor Henry Wade Rogers, Kent, has been appointed 
dean of the Yale Law School, and will begin his duties in the 
fall. Professor Melville M. Bigelow, Webster, has been ap- 
pointed dean of the Boston University Law School; Professor 
William Perry Rogers, Foster, dean of the Cincinnati Univer- 
sity Law School, Judge Geo. L. Reinhard, Foster, succeeding 
him to the deanship of the Indiana University Law School, 
and Professor Harry P. Richards, McClain, goes from Iowa 
University Law School to the deanship of the Wisconsin Uni- 
versity Law School, succeeding Dean Bryant, Harlan. The 
deans in twenty-four of the thirty-four law schools in which 
there are chapters are members of the Fraternity. 
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Lord Coke once remarked: “ Should you ask me a question 
about the common law, I should be ashamed not to answer 
without looking at the books; but if you ask me a question 
about the statute I should be ashamed to answer without look- 
ing at the books.” This may now be well modified by the fol- 
lowing: “ Common law is that simple embodiment of the rules 
of human conduct which are set forth in some seven thousand 
volumes of decided cases of about seven hundred pages to the 
volume. When we consider that by reading diligently, say fifty 
pages a day every day in the year, one could go over these five 
million pages in the brief space of two hundred and seventy- 
five years we come at once upon the fountain head of the reason 
of that maxim which declares that no one may plead ignorance 
of the law.”—Judge Francis E. Baker, U. S. Circuit Court of 
Appeals. 


The Thomas M. Cooley House. 


During the past year several chapters have gone outside their 
chapter programs and done things deserving special notice. Sev- 
eral have presented portraits of eminent professors and jurists 
to their law schools, Booth chapter gave a bronze tablet to the 
Northwestern University Law School, commemorating a cele- 
brated Lincoln-Douglas debate which took place where the build- 
ing stands, Marshall chapter and the Washington Alumnus 
Club erected, with stones taken from the house in which he was 
born, a monument to Chief Justice Marshall at his birthplace, in 
Midland, Va., and Kent chapter now plans a memorial to Thomas 
M. Cooley. 

Judge Cooley, for many years, was connected with the Uni- 
versity of Michigan Law School. He actively encouraged 
the founding of Phi Delta Phi, was its first honorary mem- 
ber, and gave the Fraternity his cordial interest and support 
until his death. The pleasant and cozy gray-stone house 
in which he lived, with its lawn and trees, faces the campus 
at Ann Arbor almost opposite the Law School. The house is 
intimately associated with the Fraternity and its origin. The 
older members of Kent chapter recall with pleasure the many 
meetings within its walls. To insure the preservation of the house 
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and to make a permanent home for the chapter, to which it is 
specially adapted, the members of Kent are seeking to acquire 
the house. 

The chapter for some time has occupied a rented house on 
State street in Ann Arbor, but the needs of the chapter and the 
growing competition make it imperative that it own its own 
home. No plan could possibly be better than the one upon which 
they have settled. Since the decision they have made great effort 
for its success. Circulars and letters have been sent to their dis- 
tant graduates, the alumni in Detroit, in Grand Rapids, and in the 
neighboring cites have been canvassed by members of the chap- 
ter and during the convention at Chicago they had delegates 
working the Chicago field. The house is expensive, is in the 
general market and the chapter fears that unless it obtains an 
option during the summer others may purchase it. To make 
their plans successful, the committee in charge must have five 
thousand dollars at an early date. So far they have raised three 
thousand, and are now making special effort to obtain the re- 
maining two thousand. Their plan is to raise it by subscription, 
incorporate, acquire the house, paying five thousand and leaving 
the balance on mortgage, and issue stock to the subscribers. The 
mortgage will be paid off by the active members of the chapter; 
the money usually paid for rent being used for that purpose. 

The movement should get ready response from those who 
studied under Judge Cooley, and from those who received the 
benefit of his texts, and it deserves the general support of the Fra- 
ternity to the end that an enduring and useful memorial will unite 
the Fraternity and Kent chapter with the life and associations of 
the great jurist and who is rightly known as “ The Father of Phi 
Delta Phi.” 

Subscribers to the work will receive stock to the amount of 
their subscriptions which should be sent to Professor Floyd R. 
Mechem, Ann Arbor, Mich., and we hope that the response will 
be sufficiently prompt so that the chapter will be able to secure 
the house before their law school opens in the fall. 
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The War of the Legal Encyclopedias. 


The profession is watching with considerable interest the 
progress of the litigation between the Edward Thompson Com- 
pany, publishers of the “ American and English Encyclopedia of 
Law,” on the one side and the American Law Book Company, 
publishers of ‘‘ Cyc,” joined by the West Publishing Company, 
on the other. 

The Thompson Company has several Phi Delta Phi men on 
its staff and we have previously referred to the suit of Basil 
Jones, Minor, against an American Law Book Company. Mr. 
Jones, while working for the “ Cyc” company, wrote articles 
which under their system appeared in their book as “ edited ” 
by persons of more or less national legal prominence, who were 
engaged to do the editorial work—Mr. Jones’ name not being 
mentioned. He left them for the Thompson company and soon 
began suit against the “ Cyc” to compel the publication of his 
name as author of the articles he had written. Later, when the 
canvassers of the rival companies began taking in sets of the com- 
peting encyclopedia in part payment for their own “Cyc” 
brought suit in the New York Supreme Court to restrain the 
Thompson company from the alleged interfering with “ Cyc” 
subscribers and asking for $50,000 in damages. 

Shortly after the appearance of Volumes 1 and 2 of the so- 
called “ Cyc ”” of the American Law Book Company, the Edward 
Thompson Company instituted an action for an injunction and 
damages. On motion in the Circuit Court a preliminary injunc- 
tion against the publication of certain portions of these volumes 
of the “Cyc” was granted, with a stay until the determination 
of the question in the Circuit Court of Appeals. The main de- 
fense of the American Law Book Company to the Thompson 
Company’s suit was lack of originality in the complainant com- 
pany’s publications, consisting chiefly of alleged unlicensed use of 
digest paragraphs and the syllabi of cases. The American Law 
Book Company, it appeared, had obtained from the West Pub- 
lishing Company the right to incorporate bodily digest paragraphs 
and syllabi of the publications of that concern, the “ Cyc ” people 
having further intrenched themselves by purchasing a certain 
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interest in the copyright of the now practically superseded 
American Digest, First Series. Coming on the heels of the 
injunction against the “ Cyc” the West company instituted its 
action against the Thompson company, and soon the country 
resounded with accounts of “the million dollar copyright suit.” 
We don’t know what the merits of these actions are, further than 
that Judge Lacombe was constrained to grant a preliminary 
injunction against the “ Cyc,” which in turn was vacated on 
appeal but the idea has gained currency that the West suit is some- 
what in the nature of a retaliatory measure, which the amount 
of advertising done seems rather to confirm. That there is some 
sort of defensive and offensive alliance between the American 
Law Book Company and the West Publishing Company is fur- 
ther evidenced by the practice of citing the Century Digest in the 
“ Cyc,” so strongly criticised and condemned in a recent number 
of the American Law Review. 

May the conflict be brief and decisive and the fittest survive. 
It is an important thing to law writers to know just to what 
extent they are entitled to use digest paragraphs and syllabi 
without running counter to the copyright laws. We venture to 
predict that the subject will be thoroughly threshed out, and 
possibly some new copyright law made which, to one or more of 
the concerns involved, will be painful to publish. 


The Eighth Convention. 


The Eighth General Convention of the Fraternity is now a part 
of the Phi Delta Phi records. It was held in Chicago, April 14 
and 15, pursuant to the invitation to the Fraternity from Booth 
Chapter of the Northwestern University Law School, Fuller 
Chapter of the Lake Forest University Law School and the 
Chicago Alumnus Club. The Douglas Chapter of the Chicago 
University Law School assisted in the work and in entertaining 
the delegates, but could not join in the invitation for it became a 
chapter de jure by being installed during the convention. The 
things that the convention did are set forth at length in the 
minutes printed in this issue of the BRIEF. 

Organized on a different basis than the general fraternities and 
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with different aims, it has been the policy of Phi Delta Phi to 
hold few rather than many conventions, and to hold them only 
when legislation seemed needed, consequently the periods be- 
tween conventions have been considerable and irregular. Al- 
though founded in 1869 only seven previous conventions have 
been held. The first was at Ann Arbor, March 3, 1882; the 
second at New York, May 7 and 8, 1889; the third at Chicago, 
July 17 and 18, 1893; the fourth at Chicago in June, 1895; the 
fifth at Chicago in December, 1896, the sixth at Washington, 
D. C., in December, 1897; and the seventh at Ann Arbor, in 
April, 1899. The three previous Chicago conventions were also 
held with Booth Chapter of the Northwestern University Law 
School. 

How successful this eighth convention was can be best seen by 
comparing it with the seventh at Ann Arbor, which was at the 
time considered successful. At Ann Arbor twenty chapters were 
represented, but only twelve actually sent delegates, the remain- 
ing eight sending proxies authorizing certain delegates from the 
other chapters to vote for them. The Fraternity then consisted 
of thirty chapters, consequently ten chapters were so apathetic 
and indifferent that they did not bother even to send proxies. 
Further, only one member of the Council, Secretary Katzen- 
berger, was present, and none of the alumnus clubs was repre- 
sented. The eighth convention record shows that at Chicago 
there was representation from twenty-eight chapters, only four of 
which was by proxy. The Fraternity now having thirty-four 
chapters, only six chapters were too apathetic and indifferent to 
notice the convention. Further, four members of the Council, 
including the President, Vice-President, and Secretary and dele- 
gates from both the New York and the Chicago Alumnus Clubs 
were present. This showing certainly goes to prove that the 
most prominent of the Fraternity jewelers was correct when he 
recently made this statement: “ During my thirty-year con- 
nection with the fraternity world, I know of no other fraternity 
that in any four years developed as rapidly as has Phi Delta Phi 
in the four years just past.” 

Among other things the convention authorized the follow- 
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ing: (1) The incorporating of the Fraternity, (2) the issuing 
of a new catalogue, (3) appointed a committee to revise 
the ritual, (4) appointed a committee to investigate certain 
chapters and recommended action at the next convention, (5) 
placed affiliated members on the same footing as regular active 
members, (6) increased the salary of the Secretary and Treasurer 
to three hundred dollars per annum and provided for a bond of 
two thousand dollars, (7) increased the dues of initiates to five 
dollars and the annual dues of second and third year men to 
three dollars, (8) created the office of editor of the Fraternity 
magazine and provided for sending the journal to all active mem- 
bers, (9) increased the number of official jewelers to four, (10) 
defined the duties of the chapter officers, (11) added amendments 
to systematize the present constitution, and (12) set the next 
convention for the summer of 1904, at the time of the meeting 
of the International Congress of Lawyers, during the Louisiana 
Purchase Exposition at St. Louis. 

Besides the large attendance and general enthusiasm, the con- 
vention is notable in having among the delegates Professor James 
B. Scott, dean of the Illinois University Law School, and Pro- 
fessor Frank H. Holmes, of the law faculty of the same insti- 
tution, and, for the first time, in having delegates from alumnus 
clubs. This marks the growth in interest of the purely legal 
side of the Fraternity and which it is hoped will be so developed 
by the next convention, that it will take up a prominent part of 
the convention program. 


Faculty Relations and John Henry Wigmore. 


Much of the lasting benefit given members by chapter asso- 
ciations depends on the relations that obtain between the chapter 
and the law faculty. In the class-room, with a hundred or more 
students before him, the professor is necessarily a rather cold and 
logical expounder of the law. His aim is to teach the class as 
much law as possible in the allotted hour or hour and a half. The 
personality of the student and the lecturer are subordinated to 
the work in hand and the instructor has too little time to bring 
out the historical setting of a case or to show the political reasons 
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behind the origin or modification of a statute, which things so 
often give the subject life and interest, and fix the point per- 
manently in one’s mind. At meetings less formal than those of 
the class-room and with fewer students the enthusiastic instructor 
is an inspiration to the law student. He meets them on a differ- 
ent, a freer and a more personal basis. His enthusiasm kindles 
them and the knowledge and information usually so cheerfully 
imparted, greatly supplements the class-room work and often 
invests dry legal facts and details with the keenest interest. 
Many a practicing graduate recalls with gratitude the pleasure 
and benefit derived from these informal and off-hour meetings 
with his instructors. 

Every chapter has members among the faculty of their law 
school and in several of the schools all the faculty are members. 
The relations between the chapter and the members in the 
faculty are generally close and cordial and chapters should make 
the cultivation of such relations a regular part of their work, and 
in so doing chapters will find that the response by the faculty is in 
direct proportion to the degree in which the chapter emphasizes 
its legal aspect. Members in the faculty have little time for those 
‘€ hot-air ” activities that the callow freshmen so often asso- 
ciate with fraternity life, and these must be eliminated for serious 
work before enlisting faculty interest and support. 

During the past ten years the chapters have steadily developed 
the legal part of their programs. Many of them regularly hold 
their quizzes, moot courts, reviews of class work, meetings for 
legal papers and discussions, etc., and in those schools in which 
this has been most developed the faculties have given the most 
support. The letters in every BRIEF show chapter meetings at- 
tended by the members of the faculty and local bar, and it is 
these meetings that the letters describe as “ being most beneficial 
and instructive.’ At Stanford University particularly happy 
relations exist between Professor Nathan Abbott, the dean of 
the law faculty and Miller Chapter; at the University of Illinois, 
during the past year the dean, Professor James Brown Scott, has 
been consul of Langdell Chapter; at Dillon of Minnesota, at 
Harlan of Wisconsin, at Kent Chapter of Michigan, etc., the 
same relations obtain. 
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One of the pleasing features of the convention at Chicago was 
the interest in the welfare of Booth Chapter and in the Fraternity 
shown by Professor John H. Wigmore, the dean of the North- 
western University Law School. At the opening of the con- 
vention he greeted the delegates by his “ Address of Welcome,” 
during the progress of the convention he showed his continued 
interest and at the smoker in Lowden Hall, on the evening of the 
15th, and his entering into the evening’s program on the basis of 
common membership was an object lesson to the delegates that 
will remain among the pleasant recollections of the gathering. 

Professor Wigmore, Booth, after having been a member of its 
faculty for eight years, became dean of the Northwestern Uni- 
versity Law School last September, succeeding Judge Peter S. 
Grosscup, Booth, of the United States Circuit Court of Appeals 
who found it necessary to relinquish his administrative work in 
the school to meet the demands made upon him on the bench. 

Professor Wigmore is well versed in nearly every branch of 
the law. He has made a specialty of evidence and is recognized 
as a high authority on the subject. With Japanese law he is per- 
haps better acquainted than any other American. He is the 
author of a number of legal works and is an extensive writer for 
legal periodicals. He is a native of California. 

After taking his A.M. at Harvard he graduated from the 
Harvard Law School in 1887. For a time he practiced at the 
Suffolk County Bar in Massachusetts and was then appointed 
professor of American Law in the University of Japan. In 1893, 
at the invitation of Henry Wade Rogers, Booth, then president 
of Northwestern University and now dean of the Yale Law 
School, Mr. Wigmore went to Chicago to become a member of 
the Northwestern law faculty. His work in the school has been 
of the highest order, and his pleasing personality has made him 
popular with all the students. 

Professor Wigmore’s published works include “ The Austra- 
lian Ballot System,” 1889 (two editions), which helped greatly in 
that reform. His latest work, published in 1899, is the sixteenth 
edition of ‘ Greenleaf on Evidence.” Other published works of 
Mr. Wigmore are: 1888, “‘ Digest of Decisions of the Massachu- 
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setts Railroad Commissioners ” ; 1891, “ Land Tenure and Local 
Institutions in Old Japan” (with Dr. D. B. Simmons) ; 1802, 
“ Private Law in Old Japan ” (four volumes of an unfinished 
series). 

The Ames Prize established in the Harvard Law School in 
1898 by Professor Julian W. Mack, Booth, of the University 
of Chicago Law School, who gave three thousand six hundred 
and fifty dollars, from the income of which a bronze medal and 
a sum not less than four hundred dollars is awarded at intervals 
of four years for the most meritorious law book or legal essay 
written in the English language, and published not less than one 
nor more than five years before the award was given Professor 
Wigmore last year because of his sixteenth edition of “ Green- 
leaf’s Evidence.” The frontispiece with this issue of the BRIEF 
is a likeness of Mr. Wigmore. It is hoped that other chapters 
will cultivate such relations as exist between Booth Chapter and 
Dean Wigmore, for the result will be much pleasure and much 


benefit. 
More Legal Fraternities. 


The legal press reports the founding of a new legal fraternity, 
the Theta Lambda Phi, at the Dickinson College Law School, 
Carlisle, Pa., and the establishing of a second chapter, named 
the Cooley Chapter, at the Detroit Law School. Also the found- 
ing of another law fraternity, the Sigma Nu Phi, at the National 
University Law School, and a second chapter at the Indiana 
University Law School. Similar to Delta Chi, both of these new 
orders are due to unsuccessful efforts to obtain charters from 
Phi Delta Phi. The Trickett Law Club of the Dickinson school 
petitioned a year or so ago. The school is small, but otherwise 
good, and though the Brier advised granting their petition, 
more than two chapters voted in the negative, and the petitioning 
club saw fit to start an order of its own. Phi Delta Phi does 
not regret the placing of a second chapter in the Detroit School, 
for it could not consider a petition from a proprietory school. 

A club at the Georgetown University School has sought a 
charter for some years and has been strongly supported in its 
efforts by Ashley M. Gould, Marshall, a prominent Washington 
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judge and professor in the law school. There is considerable 
rivalry between the Columbian University Law School, having 
Marshall Chapter, and the Georgetown school. Some of the 
opposition was due to this rivalry, but the chief reason was that 
Georgetown University is entirely controlled by the Jesuits. No 
fraternities are allowed in the academic department and a fra- 
ternity in the law school would be jealously watched and perhaps 
requested to vacate should it develop strength. Delta Chi did 
not consider this vital and has granted a charter to the organiza- 
tion. 

Besides these, the Gamma Eta Phi, that has existed at the Uni- 
versity of Maine Law School for some two years, recently in- 
stalled a chapter in the Boston Law School. Such opposition as 
these new fraternities may give is welcomed, but we suggest to 
Theta Lambda Phi that it cease at once copying the names of 
Phi Delta Phi chapters or the Council will be obliged to take 
action. 


CONCERNING COSTS. 
A New Mexico correspondent sends the following letter, written 
by a newly elected justice of the peace in that territory some twenty 
years ago, when conditions were somewhat more primitive than now: 


“T wish you would send me a fee-bill for justices and constables. 
I have but one law book in my office and that is a last year’s almanac 
and does not contain a fee-bill. 

“T had my first case yesterday and the jury promptly found a 
verdict for the plaintiff and I charged the defendant twenty dollars 
costs. He kicked and I reduced it to $15.00, which he paid. I 
then ‘whacked up’ with the constable, which I thought would be about 
right. If I don’t hear from you before the next case comes on the 
costs will be $25.00. This thing has got to pay. 

“Yours in haste, 
“___..”"_-TLaw Notes (Am.) 
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THE EIGHTH GENERAL CONVENTION OF THE = 
FRATERNITY. 


The eighth general convention of Phi Delta Phi, pursuant to the 
vote of the chapters and of the Council, was held at Chicago, April 
14 and 15, under the invitation from Booth and Fuller chapters 
and the Chicago Alumnus Club. The official convention head- 
quarters was at the Northwestern University Building, corner 
Lake and Dearborn Streets, where the use of pleasant and com- 
modious rooms had been extended to the Fraternity by Dean John 
H. Wigmore, Booth, and the law faculty. The unofficial head- 
quarters of the delegates were at the Sherman House, where the 
majority of them reported on the 13th and where the convention 
affairs were discussed at informal meetings during the afternoon 
and evening, so that matters were fairly well systematized when 
the convention met formally. 


MORNING SESSION, APRIL 14. 

The convention met in the moot-court room of the Northwestern 
University Law School, which with its dark oak finishing, elevated 
desks for the presiding officer and secretaries, and its railings made a 
model convention hall. Adjoining was the pleasant and comfortable 
Lowden Hall, named in honor of Frank O. Lowden, Booth, which 
made an agreeable lounging room, and adjacent to this was the seminar 
rooms, used by the committees. The convention was called to order 
by E. Everett Dennison, Vice-President of the Council, at 10 A. M. 
Professor John H. Wigmore, Booth, dean of the law faculty, was 
introduced and delivered the address of welcome to the Fraternity 
and tendered the keys of the institution. C. M. Clay Buntain, 
Booth, on motion of Delegate Fowler, Field, was then unanimously 
elected chairman of the convention. Mr. Katzenberger, Kent, and 
Delegate McCulla, McClain, were then respectively elected secretary 
and assistant secretary on motion of Delegates Mills, Booth, Van 
Kuster, Dillon, and McNish, McClain. The secretaries, as directed, 
after examining the credentials, reported as follows: 


Report of Secretaries on Delegates to Convention. 


After having examined the credentials submitted, we report that 
the following chapters are represented by delegates or duly ac- 
credited proxy: 
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Kent: John F. Burket, Williams, Exeter, ‘96; Delta Upsilon; 
Ph.B. Oberlin, 99 ; 803 S. State St., Ann Arbor, Mich. 

Booth: Matthew Mills, B.A. Yale, ’00; president ’03 ; consul ’02-3; 
Psi Upsilon; 65 Bellevue Place, Chicago. 

Pomeroy: Charles Edward Townsend, Ph.B. California, ’90; 
Sigma Chi; 330 Market St., San Francisco. 

Marshall: William Heyburn Batting, A.B. Princeton, ‘ot ; scriptor 
°02-3 ; 62 Gates Ave., Montclair, N. J. 

Jay: George V. Fowler, Field (proxy). 

Webster: Elmer LeRoy Briggs, scriptor ’02-3; 31 Mayflower St. 
Plymouth, Mass. 

Hamilton: Prof. James Brown Scott, Langdell (proxy). 

Gibson: John William Hallahan, A.M. Georgetown, ’00; consul 
702-3; 1835 Mt. Vernon St., Philadelphia. 

Waite: Garfield R. Jones, consul ’or-2; Evanston High School; 
1232 Ridge Ave., Evanston, Ill. 

Field: George Vermilyea Fowler, A.B. Cornell, ’93; Theta Nu 
E psilon; 87 S. Broadway, Yonkers, N. Y. 

neamnan: Hosea Vise Ferrel, Jr., Creal; historian ’o1-2; Carter- 
ville, Ill 

Minor: William Caroll Latimer, Wofford; gladiator ’02-3; Sigma 
Alpha Epsilon; Charlottesville, Va. 

Dillon: Paul Edward Von Kuster, Minneapolis High School; 633 
Marshall St. N. E., Minneapolis, Minn. 

Daniels: Dorr Viele, A.B. Yale, ’02; tribune ’02-3; Porter Ave., 
Buffalo, N. Y. 

Chase: Charles Edward Townsend, Pomeroy (proxy). 

Harlan: John Charles Stevens, Wisconsin; consul ’02-3; Pss 
Upsilon; 638 Jackson St., Milwaukee. 

Swan: Otto G. Geiss, Foster (proxy). 

McClain: Walter P. McCulla, Ph.B. Jowa, ’01; Sutherland, Iowa. 
Frank Walford Crockett, Cornell, ’90; pro-consul ’01-3; Eldora, 
Iowa. 

Lincoln: Jesse Clark McNish, Nebraska, ’01; Kappa Sigma; 1416 
O St., Lincoln, Nebr. 

Fuller: Samuel W. Banning, A.B. Dartmouth, ’oo; tribune ’o1-2; 
consul ’o2-3; Delta Kappa Epsilon; 5517 Washington Ave., 
Chicago. 

Miller: Frank Wilson Doan, consul ’02-3; 422 Tasso St., Palo 
Alto, Cal. 

Green: Walter P. McCulla, McClain (proxy). 

Comstock: H. Davenport Cornwall, Syracuse; gladiator ’o1-2; 
consul ’02-3; Pst Upsilon; 101 College Place, Syracuse, N. Y. 

Foster: Otto G. Geiss, pro-consul ’02-3; Delta Tau Delta; 501 
Upper Sixth St., Evansville, Ind. 

Ranney: Raymond Terry Sawyer, A.B. Kenyon, ‘oo; historian 
’02-3; Pst Upsilon, Theta Nu Epsilon; 54 Streator Ave. . Cleve- 
land, O. 
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Langdell: Walter Charles Lindley, A.B. Jllinots, ’o1; scriptor 
702-3; Phi Gamma Delta; Neoga, IIl. 

Brewer: Charles C. Stanley, pro-consul ’02-3; Denver, Colo. 

Douglass: Rowland Thumm Rogers, Ph.B. Chicago, ’00; president 
Woolsack Law Club ’02-3; Chi Pst; 31 Madison Park, Chicago. 

New York Alumnus Club: Charles H. Topping, Fteld, ’99; 15 
William St., New York. 

Chicago Alumnus Club: C. M. Clay Buntain, Booth, ’03; Adams 
Express Bldg., Chicago. 

The Council: George Mills Rogers, president, Booth, ’81; Chicago, 
"72; A.B. Yale, ’76; LL.B. Union Law College, ’78; Master in 
Chancery U. S. Circuit Court; president Council 1893-1903; Psi 
Upsilon; 100 Washington St., Chicago. 

E. Everett Denison, vice-president, Marshall, ’99; A.B. Yale, ’96; 
consul, ’98-9; delegate to Sixth General Convention of Phi Delta 
Phi, Washington, D. C., Dec. ’98; Vice-President of Phi Beta Kappa 
Council, since Dec. ’98; Marion, Il. 

Charles Henry Topping, Field, ’99; Minnesota, ’94; Columbia, 
’97; pro-consul ’98-9; editor The Brief; delegate to Sixth and 
Seventh General Conventions; Beta Theta Ps, Delta Sigma; 15 
William St., New York. 

George A. Katzenberger, secretary and treasurer, Kent, ’90; Ann 
Arbor High School, ’88; Historian ’88-90; Heidelberg, ’01; Assist- 
ant Attorney Bureau of Justice, Chicago, ’93—4; secretary and treas- 
urer of the Council since ’93 ; Greenville, Ohio. 

Respectfully submitted, 
Geo. A. KATZENBERGER, 
W. P. McCuLra, 
Secretaries. 


The report was adopted and the motion was then made, seconded 
and carried that the chair appoint the stated convention committees, 
and the chair announced that the committees and delegates appointed 
to them were as follows : Committee on New Business, Briggs, Web- 
ster; Viele, Daniels; Stevens, Harlan. Mileage Committee, Crockett, 
McClain; Banning, Fuller; Cornwall, Comstock; Hallahan, Gibson. 
Ritual Committee, Geiss, Foster; Franklin, Langdell; Stanley, 
Brewer; Mills, Booth. Committee on New Council, Fowler, Feld; 
Von Kuster, Dillon; Townsend, Pomeroy. Committee on Report of 
Council, McNish, Lincoln; Latimer, Minor; Jones, Waite. Com- 
mittee on Amendments to the Constitution, Burket, Kent; Batting, 
Marshall; Doan, Miller; Sawyer, Ranney. Committee on Alumnus 
Chapters, Denison, of the Council Rogers, Douglas; McCulla, 
McClain; Lindley, Langdell. 

Mr. Katzenberger, the Secretary of the Council, then read the 
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“Report of the Council,” treating of the general questions before the 
Fraternity at length, and of which report the following is a summary : 


REPORT OF THE SECRETARY OF THE COUNCIL. 
Conditions of the Chapters. 


Kent chapter, since the last convention, has continued its efforts 
to remain in the lead among the chapters and has succeeded well. 
It has sent a strong annual letter to all its alumni, held regular 
meetings, and continued its legal discussion and addresses by mem- 
bers of the law faculty. 

Benjamin chapter, which was at the Illinois Wesleyan University 
Law School and became inactive in 1888, and its charter withdrawn, 
is the only break in the Fraternity’s roll and should be revived by 
the Council when conditions warrant. Conditions seem to warrant 
such action in the near future. 


New Chapters. 


Since the last convention five new chapters have been founded. 
The charter to the Foster chapter of the Indiana University Law 
School, whose petitioners were represented at the last convention. 
received its charter December 25, 1899, and was duly installed 
January 28, 1900, by Lawrence Van Buskirk, Kent. 

Ranney chapter of the Western Reserve University Law School, 
Cleveland, Ohio, petitioned unsuccessfully in January, 1899. In 
April, 1891, a successful supplemental petition was presented, a 
charter issued and the chapter installed May 4, 1901, by a delegation 
from Kent chapter, at the Colonial Hotel in Cleveland, and has 
taken rank as an active and progressive chapter. 

Langdell chapter of the Illinois University Law School, Cham- 
paign IIl., petitioned in 1898 and the petitioners presented their 
claims at the Ann Arbor convention by Horace R. Dougherty. The 
convention endorsed the petition, which was approved by the chap- 
ters. The Council issued a charter May 6, 1901, and the chapter 
was installed June 1, 1901, by Judge Calvin C. Staley, Kent. The 
chapter has been enthusiastic and successful from the first, much 
of which has been due to the interest of Dean James B. Scott and 
Professor Frank H. Holmes, the former being the present consul 
of the chapter. 

Brewer chapter of the Denver University Law School peti- 
tioned the Fraternity for a charter in April, 1897. The petition 
was endorsed by all their law faculty and the resident alumni of 
Denver but was not granted. The petitioners retained their organ- 
ization and petitioned again in February, 1902, and met with success. 
The Council issued a charter May 28, 1902, and the chapter was 
installed under instructions from the Council, June 6, 1902, in the 
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library of the law school. The chapter is very active and is be- 
coming the nucleus for an alumnus club. 

Douglas chapter of the Chicago University Law School, and 
named in honor of Stephen A. Douglas, the founder of the first 
Chicago University, is the result of the recent petition of the Wool- 
sack Club of that institution to the Fraternity. The petition is 
unique in having received the unanimous favorable vote of the 
chapters. The charter was issued by the Council April 9, 1903, and 
the chapter will be installed at this convention. 


Alumnus Chapters. 


The importance of the alumnus chapters as a working part of our 
Fraternity, omitted during the first twenty years of its existence, is 
now fully realized. Formerly, graduation ended one’s connection 
with Phi Delta Phi, but it is now the special effort of the Council 
to retain the interest of the alumni. The first step was issuing the 
complete catalogue of 1897, which served its purpose well in bring- 
ing together brethren of different chapters who had located in the 
same cities, and as a result a number of new alumnus clubs were 
organized. 

The Chicago Alumnus Chapter is the result of the first effort to 
establish an alumnus association for fifteen years ago Judson F. 
Going wrote William Raimond Baird, then secretary, concerning the 
founding of such a chapter. The subsequent history of the chapter 
is reported in the catalogue of the Fraternity. It is the custom of 
this chapter to hold an annual banquet attended by the local alumni 
and by active members of Booth and Fuller chapters. It is incor- 
porated, with some 500 members, but unfortunately has no 
permanent headquarters. We trust that one of the results of this 
convention will be an effort to obtain club rooms in Chicago, where 
the alumni and the active members of our three Chicago chapters 
can meet for social, intellectual, and legal pleasures. 

The Phi Delta Phi club of the City of New York, organized in 
October, 1890, and with a membership of 300, is undoubtedly our 
most active alumnus organization. The intention of its founders 
was to organize “ for the purpose and to the end of perpetuating 
and augmenting the. fraternity spirit of Phi Delta Phi, and of per- 
mitting frequent and friendly intercourse among its members; to 
facilitate research and to stimulate interest in the existing laws and 
rights and remedies under such laws.” This club has regular 
monthly dinners on the second Monday of each month. The 
speakers at the dinners have been the most prominent members 
of the New York bench and bar. The club has the advantage 
of having the three local chapters, Field, Dwight and Story, to draw 
from and the largest list of alumni practicing in any one city. 
Plans are being formulated for a club house to be a local fraternity 
home. The project has met with enthusiasm and will soon assume 
definite shape and a large fund is now in the custody of the club’s 
trustees for that purpose. 
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The St. Louis Alumnus Chapter was chartered December 22, 
1892, and since that time has had an occasional dinner. Officers 
were elected a vear ago, but neither the Brief nor the Secretary of 
the Council has been favored with any chapter letters or other in- 
formation. 

The San Francisco Alumnus Chapter was chartered in November, 
1896, but has held few meetings. As one of its officers says, “ It is 
so dormant that it can only be compared with the Seven Sleepers 
of Ephesus.” 

The Cincinnati Alumnus Chapter, chartered in December, 1896, 
held a number of successful meetings in the rooms of the active 
chapter, but one convival brother and a number of associates, not 
members of the Fraternity, gave an entertainment not of the Sunday- 
school kind in the chapter rooms and the resulting notoriety caused 
the death of the chapter. 

The Kansas City Club, with a membership of 75, was organized 
October 21, 1898. For some two years an enthusiastic spirit pre- 
vailed, and strong legal addresses were given; then came a period 
of general slumber, but with new alumni locating in Kansas City 
and increased membership the club is beginning a period of renewed 
activity. Its largest and most successful meeting was held December 
20, 1902, at the University Club, in Kansas City. 

The Washington Alumnus Club, which is the second in strength 
and planned after the New York club, was organized in December, 
1900, largely through the efforts of its secretary, Fritz von Briesen, 
Field, who went from New York to Washington that year. Asso- 
ciate Justice Brewer, Green, addressed one of its meetings. The 
club in connection with Marshall chapter has erected a monument 
to the memory of John Marshall at his birthplace in Midland, Va., 
from stones taken from the ruins of the foundation walls of the 
house in which Marshall was born. The foundation stone of the 
memorial was laid in the presence of a delegation from the club and 
Marshal chapter, on Memorial Day, 1902. 

The Portland Alumnus Chapter was organized last summer at 
Portland, Oregon, by alumni of Chase and Miller chapters, and 
regular meetings have been held. During the summer, the meetings 
were held on a house boat in the Willamette river, and the rooms 
of Chase chapter were used in the winter. 


Petitions and Inquiries. 


The Malone Law Club of the Law Department of Vanderbilt 
University, Nashville, Tenn., petitioned for a charter in December, 
1900. Minor and Cooley chapters endorsed the petition which 
was also endorsed by Senator Chauncey M. Depew, by both Senators 
and several Congressmen from Tennessee, by the several Justices 
of the Supreme Court of Tennessee, by ex-President Cleveland, 
Admiral Dewey, the Governor, and several ex-Governors of Tennes- 
see, and the various alumni located in the South, but the petition was 
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unsuccessful. The club has kept its organization, secured rooms, 
presented a supplemental petition and has sent George A. Fraser, 
one of the original petitioners, to this convention requesting a hear- 
ing of their claims. 

The Shiras Law Club of the Western University of Pennsylvania, 
at Pittsburgh, Pa., in June, 1900, petitioned for a charter, but were 
not successful. 

The Trickett Legal Club of the Dickinson Law School, at Carlisle, 
Pa., petitioned this spring and though strongly endorsed and in 
an institution with strong fraternity spirit it, too, failed to receive 
the requisite number of votes. 

Inquiries concerning petitions for charters have been received from 
the University of Maine School of Law, from the Iowa College of 
Law, the Law Department of Drake University, from the newly 
organized Brooklyn Law School, from Washington University Law 
School, from the Valparaiso College Law School, from the Mary- 
land University Law School, from the National University Law 
School, of Washington, D. C., from the Georgetown University Law 
School, and from the Law Department of the University of Texas. 
To all of these it has been stated that it is the policy of the Council 
not unduly to encourage applicants to incur the expense of a petition 
and the consequent regret of defeat. The members of the Council 
realize that there is strong feeling of conservatism among the 
chapters and that the prospects of an application from a law school 
that it not among the leading institutions of the country are indeed 
slight. At the same time, however, we do not deem it our duty to 
discourage students who, after knowing the difficulties that beset 
their path, nevertheless, are desirous of making an effort to secure 
a charter. 


The Brief. 


It gives us particular pleasure to speak of the Brier and its in- 
fluence on the Fraternity. Eleven numbers have been issued, each an 
improvement upon the preceding one. The first volume ending in 
June, 1900, contained many original articles, the minutes of the seventh 
general convention, and an average of eleven chapter letters in each 
issue. The next volume was a decided improvement in every respect 
and it was easy to trace from it the growing influence of the journal. 
The four issues contained an average of eighteen chapter letters, 
and in each issue there was a portrait supplement of an honorary 
member of the Fraternity. Three numbers of the fourth volume 
have been issued and in many respects excel the majority of legal 
publications. The original articles rank with those of any other 
legal periodical. The editorials keep the chapters and the Council 
closely in touch with one another. “The Periscope’ is of great interest 
to the practitioner and to the law student. Its “Chapter News” con- 
tains an average of twenty-three chapter letters which thus far repre- 
sents high-water mark. Its “Alumnus News” contains biographical 
and necrological data from two-thirds of our chapters. Toward 
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the end of each issue there are legal anecdotes of much wit and 
humor. The “Professional Directory” includes free of charge the 
names of alumni who are subscribers to the Brier. This part of the 
journal alone gives cause for regret, for it includes the names of 
only one member practicing law in the states of Alabama, Kentucky, 
Indiana, Louisiana, Minnesota, Montana, Nebraska, New Hampshire, 
North Carolina, Oregon, and Tennessee. There should be more 
alumnus subscribers in these and in other states, and a special effort 
should be made by the Council to obtain them. There should be 
an addition of perhaps a thousand extra copies mailed by the Council 
to alumni who are known to have been enthusiastic members during 
their law school career. We are not overestimating the value, not 
to say absolute necessity of the Brier. It must be brought more 
directly to the notice of the alumni a large proportion of whom will 
not fail to recognize its value. 

In speaking of the BRIEF it would be unfair not to state that 
practically all of the credit for its successful management and 
literary excellence is due to Mr. Topping. Occasionally handicapped 
by ill health and advised by his physicians to rest, and frequently 
disappointed when asking aid of honorary, alumnus, and active mem- 
bers, he has, nevertheless, persistently adhered to his work and has 
given Phi Delta Phi a magazine that has never been equalled 
by that of any other fraternity, and it is hoped that the under grad- 
uates will coôperate with him and send legal original articles, chap- 
ter letters, and alumnus news, without the repeated solicitations at 
present necessary. 

Finances. 


When the present Secretary and Treasurer assumed office some 
years ago, he received from his predecessor the sum of $1.93. Three 
years ago at the Ann Arbor convention there was $281.46 in the 
treasury, of which $125.00 was used as mileage, paying each delegate 
a fraction more than one cent per mile traveled. Now there 
is available for such purposes a sum exceeding $800.00, and a 
further sum for other expenses in the general treasury. It is sug- 
gested that at least $900 be appropriated for mileage. 

There probably should be a provision in the constitution author- 
izing some member of the Council to install new chapters, the 
traveling expenses of the member of the Council to be paid by the 


Fraternity. 
Medals, Seal, Flag, etc. 


The Secretary of the Council had a die cut in Chicago and medals 
or pocket pieces struck off to be sold for seventy-five cents in silver, 
fifteen cents in copper, and ten cents in bronze. While the sales have 
not been as numerous as hoped, there has been sufficient return to 
pay for the dies. The medals can be obtained from the Secretary. 

The certificates of membership popularly known as “ shingles,” 
heretofore used, although of good parchment vellum, were of small 
size and the Council ordered a larger size from Dreka of Philadelphia. 
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We advise the designing of a more suitable form of charter and that 
new charters suitable for framing be given to all chapters. 

The Council has at intervals issued revised copies of the consti- 
tution and other printed matter including the song book. The 
Secretary has frequently made requests for additional songs, with 
but little result. Deploring the small size and unworthiness of our 
song book, the Council took it upon itself to enlarge it nearly three 
fold by adding national airs and well known college songs. 

At the last convention, an official flag was adopted and the Council 
caused a specimen to be made by W. C. Kern & Co., of this city. 
The official flag and several small pennants are exhibited in the con- 
vention hall. 

The Catalogue. 


At a general convention, the Secretary was directed to compile 
addenda to the catalogue. He proceeded to do so, and has been 
engaged in that work for some years. In 1898, at the time of the 
compilation of the seventh edition of the catalogue, ten years had 
elapsed since the suspension of the first volume of the Brier. In 
consequence, the alumni were little interested, and it was difficult to 
secure their orders for the catalogue. Much time, energy and 
money were expended in an effort to enlist their support and to 
secure their subscriptions. The biography of each member was 
inserted and the book was a great success in every way except 
financially. Sufficient time has elapsed since the completion of the 
seventh edition so that this convention may well consider the com- 
pletion of the addenda or a supplement to the present catalogue, 
now practically ready for the printer, or the compilation and issuing 
of an entirely new and eighth edition of the catalogue, bringing all 
matter thoroughly down to date. If the latter is done, it will 
devolve upon the Convention either to guarantee that the compiler 
shall not lose money in his venture, and shall receive a reasonable 
remuneration for his task, or else set aside a certain sum annually 
for catalogue purposes. The compilation of a new catalogue will 
be easier than heretofore, for the work has been systematized and all 
names are now arranged alphabetically under the respective classes. 
A suggestion has been made that if a new catalogue be issued, that 
all biographical data be omitted and that it be practically an alphabet- 
ical and geographical index. 

Respectively submitted, 
GEORGE A. KATZENBERGER, 
Secretary of Council. 


Upon motion of Mr. Von Kuster, seconded by Mr. Batting, the 
Report of the Council was referred to the Committee on Report of 
Council, and it was moved, seconded and carried that the conven- 
tion adjourn to two o’clock in the afternoon. 
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AFTERNOON SESSION, APRIL 14. 


The convention was called to order at two o’clock by the chair- 
man. The committees were instructed as to the rooms at their 
disposal, the notices and announcements of the committees were read 
by their chairmen, and it was then moved, seconded, and carried that 
the convention adjourn to ten o’clock A. M., on the 15th, in order that 
the unoccupied delegates might attend the installation and initiation 
of the Douglas chapter. This took place on the second floor of 
the Northwestern University Building and was conducted by Booth 
and Fuller chapters. 

At eight o’clock in the evening the delegates attended the dinner 
at the Hamilton Club given by the Chicago Alumnus Club of Phi 
Delta Phi. The dinner and its doings is described in detail in the 
letter from the club in this issue of the BRIEF. 

The banquet was attended by considerably more than a hundred 
members of the Fraternity including honorary members, dele- 
gates, active and alumnus members of Booth, Fuller, and Douglas 
chapters. The banquet hall was tastefully decorated with various 
college flags and official fraternity pennants and the dinner was in all 
respects a thorough success. 


MORNING SESSION, APRIL 15. 


The convention was called to order at 10 A. M., by the chairman 
who suggested that the several committees advise him when ready to 
report so that the work of the convention could be pushed rapidly. 
He then suggested the taking of a convention photograph, and Mr. 
Von Kuster, Dillon, moved that a convention photograph be taken, 
and that a committee of two be chosen to make arrangements. The 
motion was seconded and carried. On motion, Mr. Buntain, Booth, 
and Mr. Mills, Booth, were elected to make the arrangements. Mr. 
Townsend, Pomeroy, moved that all those attending the convention, 
whether delegates or not, be included in the picture and the motion 
was seconded and carried. Mr. Stevens, Harlan, Mr. Hallahan, 
Gibson, and Mr. Reed joined in the motion that the committee be in- 
structed to engage the photographer during the noon recess of the 
convention so that the report of the committees would not be inter- 
rupted. It was moved and carried that the committee arrange for 
the photograph at 1:30 P. M. The chair then announced that the 
Mileage Committee was readv to report and Mr. Crockett, its chair- 
man, submitted the following: 
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Report of Mileage Committee. 


We, your Committee on Mileage, for the application of the funds 
available in the treasury to the expenses of one delegate from each 
chapter in proportion to the distance traveled, report that the same 
should be distributed as follows: 


Name of Delegate. Miles Traveled. Amount. 

I. Mr. Cornwall .................. 1,414 $ 35.35 

2. Mr. Hallahan .................. 1,640 41.00 

3. Mr. Franklin ................... 256 6.40 

4. Mr. Topping ................... 1,824 45.60 

5. Mr. Viele ...................... 1,008 25.20 

6. Mr. Townsend ................. 5,070 126.75 

7. Mr. Doan ..................... 5,070 126.75 

8. Mr. McNish ................... 1,182 29.55 

9. Mr. Jones ..................... 2,130 53.25 

10. Mr. Stevens ................... 3 8.15 
11. Mr. Stanley ................... 2,124 53.10 
12. Mr. Latimer ................... 1,930 48.25 
13. Mr. Katzenberger ...........,.. 450 11.25 
14. Mr ISS soon 444 11.10 
15. Mr. McCulla ................... 444 II.10 
16. Mr. Fowler .................... 1,824 45.60 
17. Mr. Sawyer .................... 714 17.85 
18. Mr. Briggs .................... 2,500 62.50 
19. Mr. Burket ..........,......... 492 12.30 
20. Mr. Batting .................... 1,700 42.50 
21. Mr. Von Kuster ................ 860 21.50 








33,402  $835.05 
We find that all the delegates present traveled an aggregate 
33,402 miles, which at the rate of two and one half cents per mile 
makes a total of $835.05. This has been divided pro rata accord- 
ing to the schedule. | 
Respectfully submitted, 
F. W. Crockett, Chairman. 
Dorr VIELE, 
H. D. CornwaLtt, 
J. W. HALLAHAN, 
Committee. 


On motion of Mr. Stanley, duly seconded, the report of the com- 
mittee was adopted, the committee discharged, and on motion of 
Mr. Banning the Treasurer was authorized to pay the delegates the 
amounts set forth in the report: 

The chair then called for the report of the Committee on New 
Council, which was read by its chairman, Mr. Fowler. 
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Report of Committee on New Counail. 


Your Committee on New Council begs leave to present the fol- 
lowing names for members of the Council for the ensuing year, 
or until their successors are elected. In reaching this conclusion 
we have had in mind the high standing of the organization and have 
felt that it is desirable to maintain the same, and it has been our 
aim in selecting these men to pick out those who will have an interest 
in the Fraternity as a whole. Of course it goes without saying 
that we should retain Bros. Topping and Katzenberger and also 
Bro. Denison. We also take great pleasure in recommending the 
name of C. M. Clay Buntain, to whose industry we owe in great 
measure the success of this convention. Also, the last name 
upon our list is Professor Charles Thaddeus Terry, of the 
Columbia Law School and President of the New York Phi Delta 
Phi Club. In presenting this name we feel that we are fur- 
thering the best interests of the Fraternity in the post-graduate 
or alumnus field. Professor Terry is the one individual to whom 
the New York Phi Delta Phi Club in great part owes its present 
prosperous condition. We do not know whether you are all in- 
formed as to the work that club is doing in New York, but it 
meets regularly monthly throughout the year, with the exception 
of the summer months, and its meetings have become more and 
more successful; they have large attendance and are always ad- 
dressed by some of the most prominent members of the local bench 
and bar. Weare sure that in the event of the election of Mr. Terry 
he will be an active and earnest worker. 

Respectfully submitted, 
GEo. V. FOWLER, 
P. E. Von Kuster, 
Cuas. E. TowNsenp, 
Committee. 


The motion by Mr. Stanley that report be approved and the com- 
mittee discharged was duly seconded and carried. 

After discussion by Mr. Banning, Mr. Mills, and Mr. Katzen- 
berger whether the acceptance of the report was an election 
or a nomination only, and a ruling by the chair that the report 
was only for nomination, it was moved by Mr. Cornwall that the 
secretary of the convention be instructed to cast the vote of the 
convention for the persons named in the report. His motion was 
carried unanimously and the secretary so instructed. Mr. Buntain 
then thanked the convention for his election and called on the Ritual 
Committee for its report which was read by Mr. Stanley. 


Report of the Ritual Committec. 


We, your Committee on Ritual, recommend the following enact- 
ments : : 
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1. That as a part of the regular initiatory ceremonies every candi- 
date for admission to the Fraternity shall be required to pass a 
satisfactory examination on the constitution, the history of the Fra- 
ternity, and the names and locations of the various chapters. 

2. That a committee of three be appointed by the chairman of 
this convention to revise the ritual of the Fraternity. That said 
committee be allowed three months from the date of adjournment 
within which to complete its work; that the result thereof be sub- 
mitted to the Council who shall have the power to approve or reject 
the same. If rejected by the Council the ritual shall be returned 
to the committee for further revision which work shall be completed 
in not to exceed six months from date of adjournment. 

Respectfully submitted, 
O. S. Geiss, Chairman, 
Mr. FRANKLIN, 
C. C. STANLEY, 
Mr. PECKHAM, 
Committee. 


Mr. Stanley, in supporting the report, spoke as follows: 


I have no desire to usurp the duties of the chairman of this com- 
mittee, but since Bro. Geiss wishes it, I will do so. This committee 
recommends under the head of constitutional amendments, that 
every candidate for admission to our Fraternity shall be required to 
pass a satisfactory examination. Very few members have any 
knowledge of the Fraternity before they are admitted, and prob- 
ably a vast majority of the men who are already members would find 
difficulty in passing an examination. It will work both ways: It 
will make the candidates study up, familiarize themselves with 
Fraternity matters, and will give the men who are already in points 
of which they are probably not aware at present. There is one 
thing that we think ought to be done in regard to the ritual and 
that is to eliminate all “rough-house”’ work. As it now stands a 
man is given an oath or some impressive part of the ceremony and 
the next minute he comes to this “rough-house” item on the program 
which blots all the preceding regular and impressive initiating 
ceremony. Therefore, we have decided to recommend that the 
chairman of this convention appoint a committee of two to revise 
the ritual; that they complete their work within three months from 
the date of such revision, and submit the same to the Council who 
shall have the power to approve or reject the same. If they ap- 
prove it, then it shall be the recognized authority of this Fraternity, 
and if they reject it, they shall return it with any suggestions they 
see fit to make and the committee shall then go over the same again 
and submit it to the Council and shall complete the entire work 
within six months from date of adjournment. It is only by this 
method I think that we can get a good ritual that will stand the 
test of time, and in the end we will have something that will be 
impressive and legally satisfactory. 
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Mr. Von Kuster moved and Mr. Fowler seconded that the report 
of the Committee on Ritual be accepted, and in support of the 
motion Mr. Hallahan spoke as follows: 

I do not desire to encroach upon the time of the convention, 
but I would say a few words in regard to this report. I want 
to second the motion both on my own behalf and on behalf of the 
brothers of the University of Pennsylvania from whom I have 
received binding instructions in regard to this subject. I favor 
the suggestion about changes in the ritual requiring candidates 
to pass an examination upon the history and constitution of the 
Fraternity. Brother Stanley has himself explained the advantages 
of that so thoroughly that it needs no further comment from me. 
Second, the cutting out of all what he terms “rough house” cannot 
be too much insisted upon. - At the University of Pennsylvania 
years ago, Phi Delta Phi was the leading organization among 
fraternities but later the men refused to go through the form 
of initiation which the original ritual prescribed. It has been the 
labor of years and I might say a herculean task—to gain the ground 
the fraternity lost at that time and it has only been accomplished 
by assuring every man before he came to the initiation hall that 
there would be nothing sacrificing to his dignity or self respect. 


After discussion of the report by Bros. Stevens, Burkett, Town- 
send, and the chair, Mr. Stevens proposed an amendment that the 
report as it comes from the committee be submitted to the chapters; 
that the chapters within one month return the report to the Council, 
with any suggestions which they have to offer, and that the Council 
consider such suggestions and after due consideration the final 
form be printed and sent to the various chapters; after the com- 
mittee of two is appointed and they report within three months to 
the Council and after the Council has looked over the committee’s 
report, submit it to the various chapters, and then back to the com- 
mittee within one month and then: each chapter to have a copy of 
the report in the final form. 

Mr. Von Kuster then moved the adoption of Mr. Stanley’s amend- 
ment, which was accepted by the committee and carried. 

Bros. Banning, Stanley, Franklin, Hallahan, Viele, Fowler, and 
Sawyer discussed at some length the membership of the proposed 
committee and matters to be considered by it and then on motion 
the committee of two was changed to one of three, and the amend- 
ment and original report adopted as amended. The chairman ap- 
pointed as such committee Bros. Stanley, Brewer, chairman; Halla- 
han, Gibson; Burket, Kent. 

Mr. Buntain then introduced Hon. Geo. Mills Rogers, the Presi- 
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dent of the Council, who had been absent from Chicago on business, 
and who addressed the Convention as follows: 


Address of Geo. Mills Rogers. 


Mr. Chairman and Brothers of Phi Delta Pht: I did not come 
here for the purpose of making a speech. I came with the idea of 
apologizing to you and expressing regret for my not being present 
with you yesterday and at not having been able to eat with you 
last night. I had an engagement which took me out of the city 
and was unable to return until this morning, and you can perhaps 
imagine how much I think of Phi Delta Phi from the fact that I 
have not yet seen my family, and have come to you first. 

I have had the honor of being the President of the Council for 
a number of years and I appreciate it very highly. I have some- 
times said to Brother Katzenberger that I did not know exactly why 
you should continue to elect me to the Council; I have been a 
pretty busy man and have not had the time to give you as much 
attention as I should like, still I have always been ready to do any- 
thing in my power for the benefit of the organization. I have 
always felt that this organization has in it the power to do more 
good than any other organization of its kind in this country. It 
is made up of the very pick of the law schools, and of the very 
best law schools throughout the country and also of Canada. 

I am very sorry to say that in this city—and I presume it is true of 
most of our large cities—the practice of law is not what it used to 
be. A spirit of commercialism which rules the world has taken 
hold-of the profession and with a great many lawyers the success and 
honor in the profession is not the first thing, but the money that 
there is in it. I am very sorry to say that a great many men act 
on that theory, that they are willing to do a great many things 
for their clients that an honorable lawyer should never think of 
doing, simply because they are going to make a dollar or two out 
of it. 

You are young men just about to enter the practice of law. I 
am not a very old man, but I have practised law almost thirty years 
and I know, at any rate, what kind of a lawyer a man should be, 
whether I am that kind of a lawyer or not. I know from my own 
experience and from the experience of those around me what kind 
of a lawyer in the long run makes a success and gains the respect 
of everybody ; that man is the man who goes into his profession be- 
cause he loves it, because he has thoroughly mastered the theories 
of law; because he knows that he can be of service to the world and 
to the people and to himself in the practice of law, and if he goes 
along at first without making quite so much money, but makes good 
clients, makes strong friends, gains the respect of every one who 
comes in contact with him as a lawyer, although it may be slow, in 
time that is the man who will make a successful lawyer. He is the 
man who will be a leader of the bar, and material for the bench. 
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If you have any aspirations of this kind, and I hope you have, that 
is the way to reach it. 

Now, as I said, I did not come to make a long speech. I want 
to make one or two suggestions, though. This organization can 
accomplish good in a number of ways. It can be not only orna- 
mental but it can be useful. Useful, as I said, in inculcating among 
lawyers generally and not only among yourselves, the idea that 
lawyers should more and more get back to the old high ideals of 
what a lawyer should be. Learn that you must, if you are to be 
successful, be fair to your clients. Be honest with your clients. 
Never get a client into a law suit that you do not think he ought to 
be in—then you will be a successful lawyer because you will have 
right behind you. Be always thoroughly honest and honorable and 
courteous with your fellows. Aside from the great pleasure there 
is in being that kind of a man, you never know when the time will 
come when you will want some courtesy and kindness from the 
lawyer on the other side. Be courteous to your lawyer opponent 
just so far as you can be consistent to the just rights of your client. 
At the same time be careful of the rights of your client even if you 
have to hurt the other fellow’s feelings a little. 

Now, there is another way in which this Fraternity can be made 
of profit. The number of our brothers is growing all the time, 
the brothers are scattered all over the United States and Canada. 
We have our law directories, we have our catalogue, which I will 
say I have had occasion to use myself two or three times. Make 
ourselves a sort of a correspondence bureau. When you have 
business in Chicago, in Cleveland, or in Boston look first among 
your Phi Delta Phi and see if you cannot find some brother there 
who can attend to your business. I have done that, and have never 
been disappointed. I have always found what I expected to find; 
that the man that I picked out, although I did not know him at all, 
was a gentleman; he was honest; he was intelligent; he gave me 
the service I was looking for, a good, honest, intelligent and 
brotherly service. I have found that they take more interest in 
me because I was a brother of theirs. Now, we are inclined to 
a smile when we talk about “brothers ” but that isn’t a thing to be 
laughed at. We are bound together more closely than we would 
be if we had never belonged to the organization. We all naturally 
have that feeling. We will do more for each other if we know 
we are members of the Phi Delta Phi. Now I am not going to say 
anything more to you, and I thank you, gentlemen, and I hope 
that you will have a most successful convention. 


At the close of Mr. Roger's address, the business of the conven- 
tion was resumed and the chairman called for the report of the 


Committee on Report of Council which was read by its chairman, 
Mr. McNish. 
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Report of Committee on Report of Council. 


To the Fraternity in Convention Assembled : 

Your committee, to whom was referred the Report of the Council 
beg leave to make the following report : 

We have considered somewhat at length the Report of the Council 
as presented by Secretary Katzenberger and recommend that it be 
printed in the next issue of the BRIEF, and that the special at- 
tention of each chapter in the Fraternity be called to it. 

Your committee has audited the accounts and vouchers as sub- 
mitted by the Treasurer of the Council and finds them correct in 
every particular. 

Your committee recommends that it be the earnest endeavor of 
each chapter to raise the standard of the Fraternity and make Phi 
Delta Phi stand for the best in their respective schools. 

The reference in the Council’s report to extending the Fraternity 
may well be read with care. Your committee discussed at some 
length the question of extending the Fraternity by establishing 
chapters in the schools mentioned in the report, and recommends 
that the Fraternity should be extended, but only to schools main- 
taining a three-year course and of recognized high standard. If 
the standard of the Fraternity is to be upheld and made of moment 
in the legal profession its chapters must be confined to schools of 
high grade and standard. 

Your committee wishes to call the special attention of the conven- 
tion to the petition which will soon be forwarded to each chapter 
from the Law School of the University of Texas. The committee 
is familiar with the conditions obtaining in that institution and 
heartily endorse and recommend that a chapter be established be- 
cause we belive that it is one of the future institutions of the South, 
and Southern extension, in our judgment, would be of advantage 
to the Fraternity. We do not favor Southern extension any more 
than extension in other section where there are law shools of worthy 
standard. 

Your committee further recommends, although it would come 
more properly from the Committee on Constitutional Amendments, 
that the Constitution be not changed so as to allow more than two 
negative votes, for refusing a petition. Conservatism is the best 
policy for the Fraternity, but your committee would recommend 
that when a petition comes before the Fraternity and receives more 
than two negative votes, if in the discretion of the Council they 
think that the chapters opposing the petition are in error, that it 
be their duty to so advise these opposing chapters; then if the said 
chapters see fit, they may reconsider their action. 

The committee heartily endorses the Report of the Council upon 
the Brier. No well organized fraternity can exist without a good 
publication, but your committee would earnestly recommend that 
each chapter and each member be furnished with the BRIEF as soon 
as it is published and that the Editor of the Brier be earnestly 
requested to see that this is done, and that it be issued regularly. 
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The committee further recommends that all active members of 
the Fraternity be required to subscribe to the Brier while they 
remain active, and that each chapter be asked to codperate with 
the Editor, not only by furnishing the chapter letters, but also 
original articles and assist in building up this Fraternity’s pub- 
lication. 

The committee further recommends that each chapter be urged 
to look after its alumni and keep in touch with the Fraternity, by 
urging them to affiliate or form themselves into alumnus chapters. 

The committee wishes to commend the work of the Council and 
its contant effort and endeavor to build up and look after the best 
interest of the Fraternity, especially the work of Brother Katzen- 
berger, whose conscientious and untiring efforts in behalf of the 
best interests of Phi Delta Phi has been felt by every chapter, and 
to him, more than any other man we believe the success of Phi 
Delta Phi is due. 

The committee recommends in accordance with the recommenda- 
tion made in the Council’s Report, that a new seal and new shingles 
be provided for, and that the Secretary be instructed to buy the 
same. 

Respectfully submitted, 
Jesse C. McNisx, Chairman, 
W. C. LATIMER, 
GARFIELD R. JONES, 
Committee. 


Mr. Latimer urged that a full hearing be given to the Texas 
University Law School, speaking as follows: 


Coming from the University of Virginia, which is the only chap- 
ter in the South, my chapter has instructed me to please state to 
the brothers these suggestions. The University of Texas, I am 
informed, has over two million acres of land as an endowment, more 
land than is in the state of New Jersey—30,000 acres farming 
land, the rest grazing land. They have over 1,000 students, 250 
of whom are in the law department. Their class mark entitles them 
to a degree of 80 per cent. As we have only one chapter in the 
South we would like to have another chapter in Texas, so I ask 
each chapter, if you can conscientiously do so, to recommend a 
vote favorable to the petition from the University of Texas when 
presented. 


On motion of Mr. Geiss, seconded by Mr. Franklin, the report 
of the committee was adopted and the committee discharged. 

The next report was from the Committee on Alumnus Clubs, 
by its chairman, Mr. Denison, who stated that the report was in 
the nature of a resolution: 
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Report of the Committee on Alumnus Clubs. 


Resolved, That it is the sense of the Fraternity in convention 
assembled that the twofold purpose of the Fraternity ought to be 
more effectually carried out by the organization and establishment 
of alumnus chapters in all the larger cities in which any considerable 
number of Phi Delta Phi men are located ; that the Council be urged 
to assist and encourage the organization of such chapters with a 
view of making them a codrdinate department of our Fraternity. 
And that hereafter when any number of our alumni desire to 
organize a chapter, they be visited by that member of the Council 
who resides nearest to the city where the chapter is to be formed 
to assist in the organization; his expenses for such purposes being 
paid by the Treasurer and out of the funds in the treasury not 
otherwise appropriated, and 

Further, That in view of the fact that there is to be held in the 
city of St. Louis, Mo., during the summer of 1904, a world’s uni- 
versal exposition, whose scope and grandeur and magnificence as 
planned, will surpass any similar exposition ever before held, in 
which all nations will participate, and which a great many of our 
alumni from all parts of the country, will visit, therefore, 

Be It Resolved, that the Council take action as soon as practic- 
able to encourage strengthen and complete the organization of the 
St. Louis Alumnus Chapter, and urge them to secure and finish 
a permanent home, to be known and used as headquarters for 
visiting Phi Delta during the Louisiana Purchase Exposition. 

Respectfully submitted, 
E. E. DENISON, Chairman, 
Mr. Dixon, 
W. P. McCuLLa, 
W. C. LINDLEY, 
Committee. 


Mr. Denison spoke at some length in support of the report after 
which on motion by Mr. Sawyer, seconded by Mr. Briggs, the 
report was adopted and the committee discharged. 

A motion to adjourn until 1:30 P. M. was then carried and the 
delegates requested to meet at the photographer’s for the convention 
photograph. 

AFTERNOON SESSION APRIL I5. 

The convention reconvened at 3 P. M., and after roll call the 
first business taken up was the report by the Committee on New 
Business, presented by its chairman, Mr. Briggs. 


Report of Committee on New Business. 


The Committee on New Business respectfully submits the fol- 
lowing as its report: 
First. That the Council be empowered and instruct Secretary 
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Katzenberger to compile and publish a catalogue in the form sug- 
gested in the Report of the Secretary, viz., omitting all biographical 
data. This catalogue to consist practically of an alphabetical and 
geographical index. Further, that in carrying out this work the 
Fraternity insure from the general fund the compiler from pecuniary 
loss. 
Second. That the convention hereby ratifies Secretary Katzen- 
berger’s purchase of files and book shelves for the Fraternity. 
Third. That the Secretary issue charters suitable for framing to 
all chapters of the Fraternity. 
Fourth. That the Council purchase a new seal to replace the one 
in use at present. 
E. L. Briccs, Chairman. 
Dorr VIELE, 
Joux C. STEVENS, JR. 
Committee. 


On motion of Mr. Von Kuster, seconded by Mr. Mills, the report 
was adopted and the committee discharged. 

On suggestion from Mr. Buntain the question of the time and 
place for holding the next convention was taken up and Mr. Stanley 
moved that it be held in St. Louis during the Louisiana Purchase 
Exposition, the date to be fixed by the Council. The motion was 
seconded by Mr. Latimer and carried. 

Mr. Katzenberger then presented the question of the renewed 
application of the Malone Law Club of Vanderbilt University for 
a chapter charter and Mr. Latimer, of the University of Virginia, 
was called on for his own position and that of his chapter. He 
stated that he believed that the law department of Vanderbilt Uni- 
versity was not as strong as the other departments of the institution 
and that the petition should not be granted at present and that 
it should in no event be granted until the school maintained a 
three-year course. Secretary Katzenberger stated that Booth, 
Dillon, Lincoln, and Minor chapters had voted in the negative on the 
original Malone petition, and on the motion of Mr. Townsend, sec- 
onded by Mr. McCulla, the question was tabled. 

The report of the Committee on New Business was then taken 
up formally section by section and after discussion by Mr. Burket 
and others, the first section of the report authorizing the issuing 
of a new catalogue, on motion of Mr. Mills, seconded by Mr. 
Lindley, was adopted. On motion of Mr. Stanley, seconded by Mr. 
Cornwall, the second section was adopted. On motion of Mr. 
Stanley, seconded by Mr. Lindley, the third section was adopted and 
the fourth section, on motion of Mr. Von Kuster, seconded by 
Mr. Fowler, was adopted. 
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Mr. Latimer introduced the question of thoroughly investigating 
the condition of four of the chapters, including Osgoode chapter 
at Toronto, and the withdrawal of their charters if the reports he 
had heard were true, and he then stated the grounds for his raising 
the question. 

Mr. Topping spoke on the question at some length showing that 
the condition of the four chapters with the exception of Osgoode 
was much better than in the past, and urged conservative and ad- 
visory rather than drastic action. <A full discussion of the matter 
followed by Bros. Katzenberger, Denison, Buntain, Batting, Man- 
ning, and Briggs, the general tone of which was that the interests 
of the Fraternity demanded loyalty from every chapter, that the 
national interests were superior to the local interests, that Osgoode 
chapter was entirely inactive, and that there should be a full investi- 
gation before definite action. 

A motion of Mr. Manning that a committee of two be appointed 
to investigate and report at the next convention, seconded by Mr. 
Briggs, was lost. 

After further discussion by Bros. Topping, Latimer, Buntain and 
Fowler, it was moved and carried that the investigation be left to 
a committee of the Council to report and recommend action at 
the next convention. Mr. Stevens moved that the names of the four 
chapters discussed be eliminated from the published records of 
the convention and the motion was carried. 

The reviving of Benjamin chapter of the Illinois Wesleyan Law 
School was then considered and on motion of Mr. Katzenberger, 
seconded by Mr. Batting, the Council was empowered to reéstablish 
the chapter when the conditions of the law school warranted. 

The matter of incorporating the Fraternity was next considered, 
and on motion of Mr. Topping, seconded by Mr. McCulla, the 
Council was directed to incorporate the Fraternity in such state 
as they think best. The report of the Committee on Amendments 
to the Constitution was then called for and presented by Mr. Burket, 
the chairman of the committee: 

Report of the Committee on Amendments to the Constitution. 


We, the undersigned, the Committee on Amendments to the 
Constitution, believing that it is for the best interests of the Fra- 
ternity, do hereby recommend the following amendments to the 
Constitution : 

First: That Article II., Section 3 (a) of the Constitution be 
changed to read as follows: 

“Active members shall be those pusuing regular courses in the 
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law school where the chapter is located, and shall include those 
regularly initiated by another chapter (and attending such school). 
Such members alone can fill the offices and control the action of 
the chapter.” 

SECOND: That Article II., Section 3 (c) read as follows: 

“Honorary members shall be members of the legal profession who 
have been duly elected and initiated by a chapter in the same 
manner as a regular member, but who at the time of such initiation 
were not students in the law school where such chapter was located. 
Such members shall not hold any office of the Fraternity.” 

Turrp: That Article III., Section 3, be amended to read as fol- 
lows, after the words “in its own number ” in the Ist paragraph 
of the said Article: 

“select its own headquarters, hold such meetings as it may decide 
upon, and designate the official jewelers of the Fraternity, who 
shall not be more than four in number,” and the words following 
“its own number ” in said paragraph be stricken out. 

That the paragraph 3 of the said Article and Section be changed 
to read as follows: 

“The Council shall select from its own number a President, a Vice- 
President, a Secretary, and a Treasurer (the last two offices may be 
filled by the same person), who shall perform the duties usually 
incident to their offices. 

“The Secretary shall furnish the Editor of the Brrer such Fra- 
ternity news as is of general interest to the Order, and shall receive 
as compensation for his services Three Hundred Dollars per annum. 

“The Treasurer shall give a bond to the Fraternity in the sum of 
One Thousand Dollars, and shall deposit the funds of the Fraternity 
in such institution as is agreed upon by the Council.” 

FourtH: That the following be added to Article III., Section 4: 

“Such office may, for reasonable cause, be declared vacant by a 
four-fifths vote of the Council.” 

That a new section, designated 5, be added to the said Article, 
which shall read as follows: 

“The Council shall elect a member of the Fraternity to the editor- 
ship of the fraternity magazine, who shall hold office for five years 
and until his successor is chosen, and whose duty it shall be to edit 
and publish the fraternity magazine during the time he fills such 
position. Such office may for reasonable cause be declared vacant 
by a four-fifths vote of the Council.” 

That Section 5 of said article be designated Section 6. 

FirtH: That Article IV., Section 4, of the Constitution be 
changed to read as follows: 

“Tt shall be the duty of the Scriptor to keep a written account of 
the proceedings of the chapter; to attend to all its correspondence, 
unless the chapter especially otherwise order; to forward notices 
of admission and initiation fees to the Secretary of the Council, 
and within one month from the opening of the law school, to for- 
ward to the Secretary the names and addresses of the active mem- 
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bers of the chapter, arranged by classes, together with the annual 
dues of such members, and should any active member or affiliated 
member return to the school subsequent to such report, the Scriptor 
shall forward the name, address and dues of such members to the 
Secretary within one month after such return.” 

That the following be added to Section 5, Article IV.: 

“The Tribune shall have the custody of and shall be responsible 
for, all chapter property.” 

That the following be added to Section 7, Article IV.: 

“and to furnish the editor of “The Brief’ with chapter letters, 
which shall give the general and alumnus news, and outline the legal 
work of the chapter.” 

That in the last paragraph of Article IV., the words “and the 
Scriptor of each chapter” be stricken out, and the words “ and the 
Editor of The Brief” be substituted in their place. 

SIXTH: That the second sentence in Article V., be changed to 
read as follows: 

“When a member is expelled, the Chapter shall, by certificate of 
its Consul, Scriptor, and Historian, immediately report the same 
to the Secretary of the Council, who ‘shall thereupon strike the name 
of such person from the rolls of the Fraternity.” 

SEVENTH: That the following be substituted for Article VI., of 
the Constitution : 


“Article VI., Organization of Chapters. 


“Section 1. Chapters of Phi Delta Phi may be established upon 
the petition to the Council and the Chapters of the Fraternity, of 

not less than five undergraduate members of a law school which 
is a part of a regularly incorporated University or College, and the 
granting of the petition must be recommended by at least two of 
the three chapters nearest the school of the petitioners. Such 
petition shall give such information as is necessary to a full and 
thorough knowledge of the character and standing of the applicants 
and the institution at which it is proposed to establish a chapter. 
It shall be addressed to the Secretary of the Council at least three 
months prior to the Convention which is to consider the petition, 
and shall be printed in The Brief at least one month prior to 
such Convention the cost of such printing to be paid by the 
petitioners. 

“Section 2. The Secretary of the Council shall present such 
petition to the next General Convention for its action thereon, and 
if such Convention by a unanimous vote of the Chapter represented 
thereat shall so direct, a Charter shall issue to the petitioners, by 
virtue of which they shall be constituted a chapter of Phi Delta Phi. 

“Section 3. Charters shall be transmitted by the Secretary of 
the Council to the Consul of the Chapter located nearest to the 
school of the petitioners, which Consul under the direction of the 
Secretary, and assisted by the officers of his chapter, shall within 
a reasonable time after receiving the charter, duly initiate the 
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petitioners, install their chapter, and place the Charter in its keeping, 
such initiation when practicable to be held at the school of the 
petitioners. 

“Section 4 Charters shall be signed by the President and Secre- 
tary of the Council and attested by the great seal of the Fraternity. 

“Section 5. If for any reason the regular annual general con- 
vention is not held, then and in that event and on the recommenda- 
tion of the Council, charters shall be granted as provided for in 
Article VI. of the Constitution of 1902.” 

E1cHTtT: That to Article IX., a new section, section 4, be added 
to read as follows: 

“The funds in the Fraternity Treasury, at the time of the General 
Convention, and applicable to such purpose, shall be applied to pay 
the expenses of the attending delegates, and in the proportion to 
the distance traveled by one delegate from each chapter.” 

ANRT: That the following be added to the Constitution as 

rticle X. 


“Article X. Initiation Fees and Annual Dues. 


“Section I. An initiation fee of Five Dollars, which shall include 
the current year’s annual dues shall be collected by the chapter 
from each initiate at the time of his admission, and remitted at once 
to the Treasurer of the Council, whose receipt shall be a sufficient 
discharge therefor, but if the admission is to honorary member- 
ship the initiation fee may come from such source as the chapter 
deems most suitable. 

“Section 2. The annual dues of all active members other than the 
above shall be Three Dollars per annum, and shall be collected by the 
Chapter and forwarded to the Treasurer of the Council, as is 
herein provided. 

“Section 3. Each chapter shall be responsible for initiation fees 
and annual dues, and all dues in arrears for a term of ninety days 
shall be increased at the rate of two per centum a month until paid, 
as a penalty for such delayed payment.” 

TENTH: That Article X. of the Constitution be amended to read 
as follows: 


“Article XI. The Fraternity Magazine. 


“Section 1. The Fraternity magazine, entitled the Brier, de- 
voted to the interests of the Fraternity and the profession, shall 
be maintained and published at least four times during the calendar 
year. Its Editor shall have full charge of the printing, publishing 
and distribution of the magazine, and his accounts and work shall 
at all times, on reasonable notice, be subject to review by the Council. 

“Section 2. À copy of each issue of the Brier shall be sent to 
each active member of the Fraternity, and a copy of each issue, 
unless secret, shall be mailed to the librarian of each Law School 
in which the Fraternity has a Chapter. Such library copies shall 
be free, unless the books of the magazine show a deficit, in which 
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event the Treasurer of the Council shall, on consent of the Council, 
pay to the Editor the regular subscription price for such copies. . 
“Section 3. The Secretary of the Council shall within one month 
after the same are received by him forward to the Editor the name 
and address of each initiate and active member of the Fraternity 
together with $1.50 paying the current year’s subscription to the 
BrieF for each person whose name and address is so forwarded. 
“Section 4. The Brier shall be the official organ of the Fraternity, 
and in it shall be printed all chapter letters, convention minutes, 
petitions for charters, and all suitable communications of the Fra- 
ternity.” 
ELEVENTH : That Article XI. be hereafter designated Article XII. 
Respectfully submitted, 
Joux F. Burkert, 
WILLIAM H. BATTING, 
RAYMOND T. SAWYER, 
Frank W. Doan, 
Committee. 


On motion by Mr. Von Kuster, seconded by Mr. Geiss, the report 
was accepted, the committee discharged, and the report taken up 
section by section for consideration. Mr. Burket, for the com- 
mittee, stated that the proposed changes chiefly systematized the 
present constitution and made clear the meaning of certain of the 
phrases, increased the revenue of the Fratenity made necessary by 
the more frequent conventions, and raised the salary of the Secre- 
tary. The proposed amendments were then considered separately, 
the roll being regularly called in recording the vote. The first, 
second, third and fourth amendments were adopted as reported by 
the committee except that the amount of the bond of the Treasurer 
was, after discussion by Mr. Latimer, Mr. Townsend, Mr. Von 
Kuster, and Mr. Batting changed to $2,000 and the adding of the 
words: “The premium for such bond to be paid out of the Fraternity 
funds and the bond deposited with the President of the Council.” 

The fifth and sixth recommendations of the Committee were then 
successively discussed and after roll call adopted as read except 
that to the sixth was added the words: “ Unless the member sought 
to be expelled shall within one month appeal to the Council which 
shall make report on the appeal to the Convention which may by a 
four-fifths vote dismiss the charges.” 

The seventh recommendation of the committee was then con- 
sidered and caused the most spirited debate of the convention. The 
general feeling of the convention was that it should be adopted as 
read, but owing to several chapters, having instructed their dele- 


438 THE BRIEF. 


gates and the delegates feeling bound by the instructions, only 
sections three and four were adopted, the other recommendations 
falling just short of the required three-fourths vote, the vote being 
seventeen in favor to eight against. The remaining recommenda- 
tions and amendments of the committee were then taken up and 
discussed section by section and each one successively adopted by 
an unanimous vote upon roll call of the chapters represented, and it 
was finally moved, seconded and carried that the present constitution 
in its printed form remain in force until July Ist, 1903, upon which 
date the amended constitution should take effect. 

The following enactment was then proposed and adopted: 

“Be it enacted, That it shall be the duty of each officer to commit 
to memory his respective part of the ritual.” 

Mr. Buntain announced that the scheduled business of the conven- 
tion was finished, and Bro. Batting moved: “that the thanks and 
sense of appreciation be extended, on behalf of the chapters assem- 
bled in this convention, to the three Chicago Chapters, Fuller, Booth 
and Douglass for the courtesy and hospitality shown by them to the 
delegates and to the convention.” The motion was carried by a 
rising vote and it was then moved and carried that Mr. Katzen- 
berger distribute the extra Phi Delta Phi medals on hand among 
the delegates as souvenirs. Mr. Stanley moved that a vote of thanks 
be extended to the chairman and secretary and assistant secretary 
of the convention for their services and the motion was carried. 

Mr. Burket presented the following which was seconded and 
adopted : 

“TI move that this convention extend a vote of thanks to Brother 
Topping for his untiring efforts, in behalf of the Brier and I 
would like also to include in that the very great help he gave to 
the Committee on Amendment of the Constitution.” 

This was followed by a motion by Mr. Topping which was also 
carried : 

“On behalf of Phi Delta Phi and the chapters here in conven- 
tion duly assembled, I move that the president of this conven- 
tion express to Professor Wigmore, the Dean of the Northwestern 
University Law School, the thanks and appreciation of the Fra- 
ternity in giving to us the use of this and the adjoining halls 
during the period that we have been here assembled.” 

Mr. Doane, Miller, of Stanford University, and Mr. Townsend, 
Pomeroy, of the University of California, tendered an invitation 
from those chapters and requested the Fraternity to hold its 1905 
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convention in San Francisco and Mr. Stanley, Brewer, of Denver 
University suggested Denver as more suitable geographically. Mr. 
Buntain, on behalf of the three Chicago chapters and the Chicago 
Alumnus Club thanked the Fraternity for accepting the invitation 
extended by them, stated that they had thoroughly enjoyed the 
convention and entertaining the delegates, and expressed his firm 
conviction that the holding of the convention in Chicago had been 
of great benefit to the Fraternity in that city. He announced that 
the last feature arranged for the convention by the committee in 
charge would be a smoker in Lowden Hall at eight o’clock that 
evening at which the delegates and the Chicago brothers could be- 
come better acquainted. At the close of his remarks the convention 
duly adjourned sine die. 

Shortly after the formal adjournment the four members of the 
newly elected Council present met and organized, electing Chas. 
Thaddeus Terry, Story, of ‘New York, Président; E. Everett 
Denison, Marshall, of Marion, Ill, Vice-President; Chas Henry 
Topping, Field, of New York, Editor of the BRIEF; and Geo A. 
Katzenberger, Kent, Grenville, Ohio, Secretary and Treasurer and 
Cataloguer. 

The smoker of the evening was most enjoyable. The serious 
work of the convention was over and every one thought only of 
meeting the brothers and having a pleasant time. Samuel W. 
Banning, Fuller, presided. The fun and informal speaking was 
commenced by Dean Wigmore, who felicitously wove legal prob- 
lems about a supposed murder case until one of the delegates “ bit ” 
and received the laugh. Mr. Wigmore’s address was followed by 
five-minute talks by Bros. Katzenberger, Topping, Buntain, Mills, 
Jacobs, Manning, Batting, Briggs, Denison, Viele, and Hallahan. 
A light lunch was served. Bro. Von Colditz, Douglass, rendered 
vocal selections and led the singing of the Fraternity songs. ll 
enjoyed themselves so thoroughly that it was with great reluctance 
that the delegates toward midnight began leaving to catch the out- 
going trains. Several stayed until the following day to accept the 
invitation from the Woolsack Club, now Douglass chapter, to 
inspect its quarters and visit Chicago University, but by early 
morning the majority of the delegates were on their way back to 
their respective chapters, carrying the news of the most successful 
convention yet held by Phi Delta Phi. 


The Periscope. 


AMERICAN LAW SCHOOL FRATERNITIES.—In an editorial in this 
issue the BRIEF comments on the closer relations that are developing 
between the chapters and the law faculties. A recent notable 
instance of this is the article “ Law School Fraternities,” by Pro- 
fessor Nathan Abbott, Miller, dean of the Law Department of the 
Leland Stanford University, I. Am. Law School Rev., 33. The 
article shows intimate knowledge of the Fraternity and sympathy 
with the effort to develop its legal activities, and is as follows: 


Whatever may be said about the usefulness of college fraternities, 
—and a great deal has been said and printed both pro and con,— 
it is safe to say that they are an inevitable element of student life. 
A recent publication of a small college has the names of over fifty 
different associations. There were literary, scientific, and athletic 
societies, societies for speaking French and German, for fencing 
and for acting, for eating and for walking, for painting and for 
music, and so on through the list. A recent authority’ gives the 
membership in college fraternities as about 150,000. They own 
club houses. They publish papers, and in some colleges they are 
a dominant factor in college life. The discussion of college fra- 
ternities has divided faculties, has forced the resignation of presi- 
dents, and has nearly wrecked one university. It is not a topic that 
can be disposed of offhand or briefly, and the disposition of it will 
not be attempted here. 

College societies fall, for our purpose, into two classes,—the open 
and the secret. In spite of the approval of the former and the 
severe condemnation of the latter, it seems to me that the former 
are not all good, nor the latter all bad. Any agency that will sup- 
plement the college curriculum, or enrich the college life, that will 
give a home to the homeless student and a welcome to the graduate, 
is useful, whether it is open or secret in its organization. And 
any society that impairs the effects of good instruction, or cultivates 
caddishness and an undemocratic spirit among students, or that, by 
alliances with others, interferes improperly in elections and college 
social life, is a detriment, whether it has a Greek name spelled with 


1 Sheldon, “ Student Life and Custom,” p. 218. 

[The Periscope and Alumnus News are conducted with the codperation 
of John L. Farrell, Field; John B. Sanborn, Harlan; J. R. Schindel, Hamil- 
ton; Fred B. Skinner, Conkling; J. M. Thompson, McClain; R. H. Game, 
Swan; Howard P. Castle, Fuller; C. M. Clay Buntain, Booth; E. N. Powell, 
Green; Jay H. Upton, Chase; Thos. A. Perkins, Pomeroy, and M. I. St. John.] 
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English letters or with Greek initials only. That it is secret or 
open has very little to do with its usefulness. What I do regret, 
and what seems amazing to me, is that, in spite of the work of 
education in schools and colleges, there can be found a vast number 
of student who prefer the babyishness of tuppenny “secrets” as a 
part of their social life, and that thousands of educated men can 
tolerate the claptrap in secret societies incident to the use of oaths, 
signs, grips, and passwords that might be expected in the dark 
ages or among the Bushmen. 

There are two Greek-letter fraternities whose members are con- 
fined to law students and law school graduates,—the Delta Chi, and 
the Phi Delta Phi. There may be others, but I do not know of 
them. It seems to me that the most useful way for me to treat 
this subject is to say something about the Phi Delta Phi association, 
of which I am a member, and something about its influence, so far 
as I have seen it here and in other law schools. 

Phi Delta Phi was organized in 1869. It is not a secret society, 
except as to its name, grip, and passwords, and it might will dis- 
pense with secrecy even as to these details. The preamble to its 
constitution reads as follows: “ We, the undersigned students of 
the Law Department of the University of Michigan, in order to 
promote a higher standard of professional ethics and culture in this 
and other law schools and in the profession at large, and desiring to 
unite ourselves in the endearing bonds of affection and brotherly 
love, for the purpose of compassing these ends do associate our- 
selves into a fraternity to be known as the Phi Delta Phi.” This 
is not an unworthy object, and, if consummated, is a useful addi- 
tion to law school work. It also extends beyond the law schools 
into professional life. During the past thirty-three years more than 
thirty chapters have been added to the association in a correspond- 
ing number of the best law schools. There are not far from three 
hundred and fifty active members annually, and there are more 
than six thousand graduate members. Who will say that such a 
number of students, well chosen, and loyal to the purpose of the 
society, may not be an important factor in our law schools? And 
what may be true of this society should be true of similar legal 
fraternities. 

However enthusiastic and well-meaning the founders of a society 
may be, unless they are particular in their successors they are not 
likely to have a permanent influence. Nor are their successors 
likely to carry out the ideas of the founders unless the machinery 
therefor is suited to the ends. And, if other chapters be organized, 
there is a considerable danger that the intensity of the influence of 
the parent chapter will decrease with the distance from it. This 
is certainly true of the ordinary college fraternity. There is as 
much variety among the different chapters as there is between 
different fraternities. One chapter may make scholarship the test 
for admission, another chapter of the same fraternity in another 
college may make a record in athletics the standard. I have heard 
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of a fraternity from one chapter of which a member was expelled 
for getting drunk, whereat a member of the same fraternity in an- 
other college said a member would be expelled from his chapter 
who didn’t get drunk. 

What method has the Phi Delta Phi taken to perpetuate the 
declared object of its founders, and how has it safe-guarded this 
in connection with other chapters in other institutions? It has 
done this, first by a provision as to the admission of members: “ No 
persons shall be admitted to the fraternity save by a unanimous 
vote of all the active members of an undergraduate chapter.” Cer- 
tainly this provision cannot be said to err on the side of undue 
laxness. My own opinion is that it would be better to elect some 
number, say ten new members, in this way, and then for these 
unanimously to elect their associates. The law school fraternity 
cuts horizontally across the other college fraternities as well as the 
nonfraternity student body, and the unanimity rule will tend to 
prevent any one society predominating in the law society. Of 
course, a few members can block the voting, but, as a rule, this 
rarely happens, and I think the provision has worked well at 
Michigan and in other institutions. At the University of Michigan, 
when I was there, the membership was made up of a very even 
selection from all the fraternities and from the nonfraternity stu- 
dents. Again: “ Members may be expelled by a four fifths vote 
of the entire chapter.” A provision is also made for sending 
reports of the condition of the society to the central council. This 
seems to be all in the constitution regarding the matter, and prob- 
ably it is wise not to over-burden the fraternity with regulations. 
Certainly the chapter at Michigan is a credit to the fraternity, and a 
useful adjunct to the law school. 

With regard to the formation of other chapters, the requirements 
seem likely to result in high standards in new chapters. The fra- 
ternity magazine is advocating that petitioners “should show three 
things: (1) University connection of petitioner’s law school; (2) 
a three-year law course; and (3) a year’s lease of club rooms.” It 
is not infrequent for a petition to be rejected, and applications are 
more stringently regarded than ever. 

The internal management of each chapter is a matter of much 
consequence, and the following chapter program taken from Vol. 
3, page 439, of the Brier, the fraternity publication, is quoted as 
the second influence tending to carry out the objects of the founders: 
“Chapter effort should in the main be directed along the following 
lines, and in the following order: (1) Pick out the strongest men 
of the entering class for the first initiation. Select men for per- 
sonal worth, rather than for fit of clothes or papa’s rating. (2) 
Lease chapter rooms, and get them convenient, comfortable, and 
not too expensive. (4) Weekly meetings should be held for 
quizzes, reviews of class work, etc. In those schools where practice 
in moot court work is not given, take up such work at these meetings. 
(5) Hold a somewhat more pretentious monthly meeting during 
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each month of the college year. The social element may well 
enter into such meetings. There should be a good dinner. As 
many of the faculty as possible should be present; and invite to it 
the alumni, faculty, and prominent members of the local bar. 
Hops, ‘at homes,’ and social functions can be given, according to 
the nature and disposition of the various chapters; but these should 
be subordinated to the legal work. Use the prescribed form at the 
initiations. Don’t indulge in ‘horse play.’ . . . Finally run the 
chapter’s finances in such a way that your successors will not be 
obliged to shoulder a deficit.” It is submitted that this is good 
advice ; that it suggests a dignified course of procedure, in which the 
predominant thought is legal work, with an opportunity for sociability 
and companionship. It would be difficult to get a fraternity com- 
posed of Choates and Websters, but a fraternity made up of the 
better element in a law school, which element is usually well. mean- 
ing, and all the better for a fair amount of relaxation, cannot help 
but be benefited by association with such aims, nor fail to be a salu- 
tary influence in the school as a whole. Another feature of the 
fraternity is the relation of the faculty of the law school to the 
chapter of the fraternity in the school. The deans of twenty-two 
law schools are members of the fraternity, and from the last annual 
letter from the parent chapter it appears that fourteen members of 
the faculty of the University of Michigan law school are members 
of the fraternity, and generally throughout the country the faculty 
are members of the fraternity. This personal relation of the mem- 
bers of the faculty to the association, although they are not allowed 
an active voice in its management, nor to vote, ought to have a 
useful influence; and, so far as my experience goes, the students 
are most cordial in their treatment and considerate of opinions and 
advice from the faculty members. 

The tendency of any fraternity is to be colored by local influences. 
This can be counteracted by intercourse with other chapters and 
by the restraining influence of some central authority. The central 
authority may be permanent in the form of a council, or occasional 
in the form of a convention. Both are provided for in the consti- 
tution of the fraternity, and are the third influence tending to main- 
tain the original purpose of the organizers. The fraternities may 
be kept in touch with one another best of all by way of some publi- 
cation. That is provided for in this fraternity by a quarterly 
publication called the Brier. It is no more than fitting to say 
that its editorial work is excellent; that it not only provides ad- 
mirable leading articles, but by way of reports from all chapters 
keeps each in touch with the other, and is a distinctly stimulating 
force in the fraternity. The Brier is a credit to its editor, and 
should be highly esteemed by every member of the fraternity. 

What evidence is there that this fraternity is actually living up 
to its original purpose? 

One department of the Brier is devoted to “ Chapter News,” 
and I will quote from the last number: “Mr. Wollman read a care- 
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fully prepared paper on the Trust problem.” “ Judge Mayer out- 
lined the history and work of the New York City criminal court 
of Special Sessions.” “Judge Delahanty took as his subject the 
crowded condition of the court calendars.” (February meeting, 
N. Y. City Phi Delta Phi Club.) “ Delay in the administration 
of law in New York was the topic of the evening’s discussion.” 
(March meeting.) The April meeting was occupied with addresses 
by distinguished lawyers and judges on the administration of 
criminal law in New York City. “The members of the club sat 
down to a quiet social dinner, where acquaintances could be made, 
and where plans for the club’s work in the fall were discussed.” 
(May meeting.) The Washington Phi Delta Phi Club reports 
that it attended the laying the foundation stone of the Marshall 
Memorial. “ Professor Maynard Daggy read a very interesting 
paper entitled ‘Some Eloquent Lawyers.’” (Harlan Chapter.) 
We had the pleasure of listening to a most interesting and instruc- 
tive address by Professor E. D. Jones on ‘Commercial Develop- 
ment, and Its Influence on the Legal Profession.’” (Kent Chapter.) 
To these could be added reports of dinners and smokers, and of 
admissions of weakness and efforts to improve. But, generally, 
the impression from reading the letters is that the fraternity is a 
living organization, and fulfilling its purpose. It is not claimed 
that this or any legal fraternity is perfect. But it is probable that 
their members are average students, with good purposes. Another 
element of strength of the organization is the character of its 
members. Many of them are college graduates, and the maturity 
of their judgment is likely to counteract some of the tendencies of 
undergraduate life. And, so far as my observation has gone, the 
members are loyal to the fraternity, and, on the whole, I believe 
it is a salutary influence in a law school. 

I have used the Phi Delta Phi fraternity as a type, and without 
meaning to disparage any other fraternity, nor to imply that there 
are not others equally good, if not better, and because a concrete 
illustration may be of service in meeting the objections that are made 
to Greek-letter societies.’ 


EFFECT OF POWER TO ALIENATE ON EXECUTORY DEVISE.—Pro- 
fessor Bradley M. Thompson, Kent, of the Michigan Law School, 


1[Since the above was written the Law Student’s Helper reports extension 
of the law fraternity Sigma Nu Phi and the placing of a chapter in the 
Indiana University Law School. The founding of another law fraternity, 
Theta Lambda Phi, is also reported, the first chapter being that at the 
Dickinson University Law School and the second at the Detroit College of 
Law. The fraternity is the outgrowth of unsuccessful petitions to Phi 
Delta Phi and the officers seem to be a High Priest of the Supreme Court, 
a Priest, Captain, Keeper of the Rolls, guard of the exchequer, Warden, 
Guard of the Senate, etc. They have called the chapter at Detroit ‘‘ Cooley 
Chapter,” and the reports in the press promise wide extension of the order. 
—Ep. ] 
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has a very strong and critical article on this subject in I. Mich. 
Law Rev., 427 (March, 1903), in which he denies Chancellor Kent’s 
assertion that an executory device is invalid if the prior taker has the 
power to defeat it. The article is well summarized in XVI. Harv. 
Law Rev., 458 (April, 1903) as follows: | 

Chancellor Kent remarked in 1813 that “a valid executory devise 
of real or personal estate cannot be defeated at the will or pleasure 
of the first taker,” in other words, that an executory devise which 
may be defeated by the taker of the prior estate is invalid; and 
thereafter the law of real property in the United States was formu- 
lated with due regard to this doctrine. The facts of the case calling 
forth the proposition were these: A devise of realty was made to A 
and his heirs, but if A died without issue the “said property he 
should die possessed of ” was to go over to X. Obviously by the 
clause quoted the power to dispose of the property in fee by deed 
and thus defeat the gift over was impliedly given to A, and the 
Chancellor according declared that the executory devise to X was 
void. Jackson v. Bull, 10 John (N. Y.) 19. Modern criticism 
has shown that the holding was not sustained on its authorities, the 
principal case cited in support being a most ill-founded Massa- 
chusetts decision. Ide v. Ide, 5 Mass. 499; see Gray, Restr. Alien, 
§ 68. On theoretical grounds, also Jackson v. Bull is also subjected 
to severe adverse comment. 

Mr. Thompson, adopts the following test: Is the contingency on 
which the executory devise is to take effect the “refusal or failure to 
exercise a power incident to the prior estate devised ”? If so, the 
condition is said to be void and to render the executory devise in- 
effective. But the estate given to A under the limitation “to A 
and his heirs, but if A die without issue then over,” is, the author 
says, a conditional fee, of which the power of alienation in fee is 
not an incident. Cf. 32 Am. L. Reg. N. S. 1045. In Jackson v. 
Bull, to be sure, such power of disposal was given to the tenant 
of the conditional fee, but this did not enlarge the conditional fee 
any more than the power of disposal given to a life-tenant enlarges 
the life-estate. Hence, says Mr. Thompson, when the gift over 
was made to comprise such of the property devised as A should die 
possessed of and was thus in effect limited on the failure to alienate, 
it was not limited on the failure to exercise a power incident to the 
prior estate devised, and therefore should have been held valid. 

The author’s reasoning is technical. The result reached thereby 
would differ from that of Chancellor Kent at most only in those 
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cases where a conditional fee could be established. Suppose that 
an absolute fee were given to A with a limitation over to X of the 
property undisposed of at A’s death. According to the author’s 
view the executory devise to X would be bad, since it depends upon 
the non-exercise of the power of alienation, a power incident to the 
absolute fee granted. Thus in a large class of cases where the in- 
fluence of Chancellor Kent’s decision is greatly to be deplored the 
author’s view would furnish no relief. Yet in this class of cases 
no reason exists in the nature of things why the executory devise 
should not be upheld. The reason urged against an executory de- 
vise of undisposed of personalty, namely, that the limitation is too 
indefinite since it is generally impossible to determine the exact 
property so left, does not apply to devises of realty, which are here 
under consideration. Moreover, as was pointed out by counsel in 
early cases in England, if the limitation were to A for life, with 
power of appointment by deed or will, and in default of appointment 
over to X, the devise to X would be valid. See Ross v. Ross, 1 
Jac. & W. 154, 156. This admittedly valid limitation, however, 
produces a result identical with that where the fee is given to A 
with an executory devise over to X of property undisposed of. If, 
then, there are any valid objections to the latter limitation, they 
cannot rest on grounds of policy and substantial justice. But the 
technical objection raised by Mr. Thompson seems equally unavail- 
ing. His basic proposition, as his authorities indicate, is but a 
special expression of the supposed objection of “repugnancy” or 
“incongruity,” an objection which declares that no estate can be 
granted deprived of its ordinary incidents, but which has been 
characterized by one judge as “a notion which savors of meta- 
physical refinement rather than anything substantial.” Truro, L. 
C., in Watkins v. Williams, 3 Macn. & G. 622, 629. Moreover, the 
recognized possibility of having a conditional fee, which ex ui 
termini is a fee with some of its ordinary incidents subtracted, is 
proof positive that no such general rule exists. An executory de- 
vise of realty undisposed of at the death of the taker of an absolute 
fee should accordingly be sustained, and the author’s conclusion, in 
so far as it denies the validity of such a devise, seems incorrect. 

‘ Every effort should be made to sustain executory devises of 
realty undisposed of at the death of the first taker and thus effectuate 
the testator’s intention. It is submitted that they should be upheld 
except in those cases where to allow them would impose an illegal 
restraint on alienation. When a tenant in fee is given full power 
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of alienation both by deed and by will, with a gift over only on his 
failure to exercise that power, certainly no restraint on alienation 
exists and the executory devise should be upheld. Gray Restr. 
Alien., $$ 57-74 g. In Jackson v. Bull, it is to be noted, alienation 
by will is restrained if A dies without issue. Possibly such a con- 
ditional restraint might be held to render the gift over inoperative. 
The actual decision in Jackson v. Bull, therefore, may be sustainable. 
See Gray, Restr. Alien., $ 56c. Chancellor Kent’s ratio decidendi 
in that case, however, as Mr. Thompson well points out, is erroneous. 


THE NORTHERN SECURITIES CASE AND THE SHERMAN ANTI- 
Trust Act.—Professor Christopher C. Langdell, Choate, of the 
Harvard Law School has an article on this timely subject in the 
June Harvard Law Rev., in which he attacks the decision of the 
U. S. Circuit Court of Appeals in the case of the United States v. 
Northern Securities Company and others.2. He first summarizes the 
eight sections of the Sherman Act? as follows: 


Section 1 declares illegal “every contract, combination (in the 
form of trust or otherwise), or conspiracy in restraint of trade or 
commerce among the several states, or with foreign nations ”; and 
it further declares that “every person who shall make any such 
contract, or engage in any such combination or conspiracy, shall 
be deemed guilty of a misdemeanor,” and be punished accordingly. 
Section 2 declares that “every person who shall monopolize, or 
attempt to monopolize, or combine or conspire, with any other 
person or persons to monopolize any part of the trade or commerce 
among the several states or with foreign nations,” shall be deemed 
guilty of a misdemeanor, and shall be punished accordingly. Sec- 
tion 3 is not material for the present purpose. Section 4 invests 
“the several circuit courts of the United States with jurisdiction 
to prevent and restrain violations of this act”’; and makes it “ the 
duty of the several district attorneys of the United States, in their 
respective districts, under the direction of the Attorney General, to 
institute proceedings in equity to prevent and restrain such viola- 
tions.” Sections 5 and 6 are not material for the present purpose. 
Section 7 declares that “any person who shall be injured in his 
business or property by any other person or corporation by reason 
of anything forbidden or declared to be unlawful by this Act may 
sue therefor in any circuit court of the United States, in the dis- 
trict in which the defendant resides or is found, without respect to 
the amount in controversy, and shall recover three fold the damages 
by him sustained, and costs of suit including a reasonable attorney’s 
fee.” Section 8 declares that the term “person” or “ persons ” 
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when used in the act includes associations or corporations existing 
under the laws of a state, territory, the United States or a foreign 
country. 

The action is brought by the United States against the Securities 
Company (a New Jersey corporation) and others to prevent and 
restrain a violation of the act which is purely criminal in that it 
declares certain acts to be crimes and somewhat novel in that it 
confers upon courts of equity the power to prevent and restrain 
such acts. The decision of the court is based on the three other 
cases under the act.1 These cases are distinguished by Mr. Lang- 
dell whose criticism, while clear and vigorous and well worth read- 
ing, is at times almost intemperate. Comment on the article by the 
New York Times is as follows: 


The acts forbidden in the statute and set forth in the complaint 
are certain combinations, conspiracies, and contracts tending to 
monopolize or restrain trade. “ But,” Professor Langdell says, 
“it is impossible that the mere act of entering into any contract, 
combination, or conspiracy, or the mere act of securing or attempt- 
ing to secure, or of combining or conspiring to secure any monopoly 
should have the effect of injuring the property of any person what- 
ever.” If two railway companies should enter into a contract to 
establish unreasonable rates, “ no right, either public or private, 
would be infringed by such contract.” If, however, these railways 
should refuse to carry the goods of any private person, except at 
the unreasonable rates established, they would infringe his personal 
right, and he could maintain an action for damages; “ but the 
United States could maintain no action, except for the refusal to 
carry its own goods at a reasonable rate.” For the opinion that 
the act applies to railways the professor can find no ground save 
in its prohibition of “ all contracts, combinations, and conspiracies.” 
It is plainly his conviction that it was not intended to apply to rail- 
way traffic. He has no doubt whatever that a natural person in 
the place of the Northern Securities Company might have acquired 
the shares of the Northern Pacific and the Great Northern Railroad 
Companies, all of them or any number less than all, without violat- 
ing the act, since “ no person can contract, or combine, or conspire, 
with himself.” The offense charged against the Northern Secur- 
ities Company he divides into two stages. The first was the organ- 
ization of the Securities Company. The second, the acquisition by 
that company of the shares of the Northern Pacific and the Great 
Northern companies. The Attorney General intervened too late 
to enable the court to grant any relief by way of prevention, except 
in preventing the acquisition of more shares. Hence: 


IU. S. v. Trans-Missouri Freight Association, 166 U. S. 290; U. S. wu 
Joint Traffic Association, 171 U. S. 505; Addyston Pipe and Steel Co. v. 
U. S. 175 U. S. 211. 
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The conclusion, therefore, is that the court was never authorized 
to give any other than negative relief in the Northern Securities case, 
3. e., relief by way of prevention, even assuming that the case comes 
within the statute, and that the time had long gone by when any 
such relief could be given that would do the United States any good 
or the defendants much harm; and yet the court has managed to 
make a decree which has been said in print more than once to be 
the most important decree that was ever made. Whether that is 
so or not depends on the meaning attached to the word “important.” . 
That a more iniquitous decree was never made may be asserted with 
much confidence. 

The effect of the decree is to deny to the Northern Securities 
Company the right to vote or to receive dividends on any of the 
Northern Pacific or Great Northern shares. This leads to two 
extraordinary results: “ First, that two continental lines of railway 
are turned over to the control of.a small minority of their share- 
holders; secondly, that the bulk of the earnings of the same rail- 
ways, applicable to the payment of dividends, is absolutely tied up.” 
This could have been accomplished only by an extension of the plain 
meaning of the act by interpretation or construction. It is, there- 
fore, unnecessary. to inquire whether, if the statute actually author- 
ized such a decree, it would be valid. Nothing supports the decree, 
in the view of Professor Langdell, except the theory that the end 
justifies the means, “a theory destructive of every principle of 
justice.” The court has rescinded a transaction between two per- 
sons in which neither has been defrauded or injured by the other, 
which neither wishes to have rescinded and will rescind only upon 
compulsion, a proceeding to which the statute “lends not the 
slightest countenance.’’ We give in part Professor Langdell’s gen- 
eral conclusion : 

The conclusion, therefore, is that the decree is a mere act of 
arbitrary power and utterly without justification or excuse. Lest, 
however, some reader should be apprehensive that its reversal 
would leave the public without protection against the “ rapacity of 
railway monopolists,” it seems proper to say that a powerful argu- 
ment in support of the view that no part of the statute extends to 
railways or railway companies is derived from the fact that there 
was no call for such an act respecting them; that the only way in 
which railways can do an injury to the general public is by charging 
unreasonable rates for the service which they render, and that for 
such an injury the State already had an incomparably better remedy 
than any which the Sherman Anti-Trust act can furnish, in its 
unquestioned power to regulate and control railway rates. 


OPINIONS OF Lay WITNESSES AS TO INSANITY.—In the case of 
Queenan v. Territory of Oklahoma decided June 1 (unreported), 
Mr. Justice Holmes, Choate, contains the latest expression in point 
by the Supreme Court. The proceeding was upon appeal from con- 
viction of murder and the court used the following language: 
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“1. The only defense was insanity. A lawyer, called as a 
witness for the defendant, stated that he knew the prisoner quite 
well; that the prisoner was his barber for some years, and that 
he saw him on the day before the killing. He then described the 
appearance and conduct of the prisoner, and said that at the time 
he did not notice any difference from the prisoner’s usual demeanor. 
He then was asked if since the killing he had formed an opinion 
as to the prisoner’s mental condition at that time. This opinion he 
was not allowed to state, and this is alleged as error. It will be 
seen that the witness was allowed to sum up his impressions re- 
ceived at the time. The court said, in terms, that he might state 
any condition that existed then or any impression that it made upon 
the witness’ mind as to the prisoner’s condition. That is all that 
was decided in Connecticut Mut. Life Ins. Co. v. Lothrop... Some 
States exclude such opinions, even when formed at the time. But, 
as is pointed out in the case cited, it is impossible for a witness 
to reproduce all the minute details which he saw and heard, and 
most witnesses make but a meagre and halting effort. Therefore, 
in this as in many other instances, after stating such particulars as 
he can remember, generally only the more striking facts, an ordi- 
nary witness is permitted to sum up the total remembered and . 
unremembered impressions of the senses by stating the opinion 
which they produced. To allow less may deprive a party of im- 
portant and valuable evidence that can be got at in no other way. 
But, on the other hand, to allow more, to let a witness who is not 
an expert state an opinion upon sanity which he has formed after 
the event, when a case has arisen and become a matter of public 
discussion, must be justified, if at all, on other grounds. It is 
unnecessary to lay down the rule that it never can be done, for 
instance, when the opinion clearly appears to sum up a series of 
impressions received at different times.” It is enough to say that, 
at least, it should be done with caution and not without special 
reasons. In this case the only knowledge shown by the witness 
was the familiarity of a man with his barber. So far as the 
evidence went, his present opinion might have been the result of 
interested argument, and, leaving such suggestions on one side, no 
reason of necessity or propriety was shown for the statement that 
would not have applied to any other man who had had his hair cut in 
the prisoner’s shop. It does not appear that there was error in 
the ruling of the court.” 


1111 U. S. 612. 
# Hathway v. Nat. Life Ins. Co., NL ns, agp. 
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The reasoning makes it very clear that something besides the 
mere recounting of facts is essential when a witness is examined 
touching the question of another person’s mental responsibjlity. 
The learned justice deals in a non-committal manner with the de- 
cision of the Supreme Court of Vermont in Hathaway v. Nat. Life 
Ins. Co.! In that case it was expressly held that the opinion of 
persons not experts, upon the question of insanity, is admissible, 
when based upon facts within their own knowledge and observation 
to which they have testified; and the fact that they did not form 
their opinion at the time they saw and observed the facts testified 
to does not render their opinion inadmissible. We do not believe 
that the general policy of the law sanctions, or that the necessities 
of justice require, the admission in evidence of opinions of laymen 
formed at any indefinite time after actual observation of a person 
alleged to be insane, although such opinion may have been founded 
substantially upon actions observed at or about the time of the 
crucial act involved in the litigation. At the same time, if the 
lay witness is to be permitted to express his opinion on the general 
question of sanity, it is difficult logically to limit the period of op- 
portunity for making up his mind. Such difficulty seems to be 
indicated in the treatment by the Supreme Court of the United 
States of the decision of the Supreme Court of Vermont in Hath- 
away 7. Nat. Life Ins. Co. (supra). On the whole, this recent 
Federal decision, which cites and considers the earlier decision of 
the same court in Connecticut Mut. Life Ins. Co. v. Lothrop,’ illus- 
trates the wisdom of the position that has been taken by the New 
York Court of Appeals. The latest New York case is People v. 
Strait.’ It was held that persons not experts, after testifying to 
facts and incidents in relation to a person, tending to show sound- 
ness or unsoundness of mind, may testify to the impression pro- 
duced upon them thereby, and as to whether the acts and declara- 
tions so testified to impressed them as rational or irrational; but 
they cannot be permitted to give ah opinion as to the general 
soundness or unsoundness of mind of the person, or as to his 
mental capacity. 

The New York doctrine affords the benefit of non-expert opinion 
as to the rationality of particular acts or occurrences, without open- 
ing the embarrassing question of a layman’s privilege to diagnose 

148 Vt. 335. 

2111 U. S. 612. 

3148 N. Y., 566. 
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generally a person’s mental condition. It is submitted that the New 
York rule is sound in principle, and that practically it is the most 
available and expedient one that has been formulated.—New York 
Law Journal. 


THE ALABAMA ELECTION LAW BEFORE THE SUPREME COURT.— 
Mr. Justice Holmes, Choate, on April 27, handed down the opinion 
of the U. S. Supreme Court in the case of Gills 7. Harris and others 
constituting the Board of Registrars of Montgomery County, 
Alabama. The proceeding was begun by a bill in equity brought 
by a colored man on behalf of himself and “ of more than five thou- 
sand negroes, citizens of the County of Montgomery, Alabama, 
similarly situated and circumstanced as himself,” to compel the 
defendants to enroll upon voting lists the names of the plaintiff and 
other colored members of his race. The bill was dismissed in the 
Circuit Court for want of jurisdiction to entertain it and for want 
of equity. Upon this appeal, the only question certified was whether 
upon the bill and demurrer a case was presented of which the 
Circuit Court had jurisdiction under the constitution and laws of 
the United States. The decision of the Supreme Court is of large 
general significance because that tribunal seems to an extent to 
have disregarded the question of jurisdiction and has insisted upon 
considering the question of want of equity. Dissenting opinions were 
filed by Mr. Justice Harlan, Kent, who takes the view that the Circuit 
Court did not have jurisdiction in this particular case, and by Mr. 
Justice Brewer, Green, in whose judgment the court did have 
jurisdiction. Mr. Justice Brown, Kent, also dissents from the 
opinion of the majority. In the prevailing opinion, Mr. Justice 
Holmes at least concedes, for the sake of argument, that technical 
jurisdiction exists under section 1979, coupled with section 629 
of the Revised Statutes of the United States. The gravamen of 
the reasoning is devoted to the contention that, even granting the 
jurisdiction, its exercise could only be nugatory and therefore that 
the Circuit Court properly dismissed the application. 

Two reasons are assigned by Mr. Justice Holmes for not con- 
sidering the action, one of which even a court of equity may take 
cognizance. First, the plaintiff alleges that the whole registering 
scheme of the Alabama constitution is a fraud and an infringement 
upon the constitution of the United States, and asks that it be 
declared void. By the same bill, however, he demands that his 
name be registered as a qualified voter. The court’s position is 
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that it cannot treat the constitution, which contains an elaborate 
and comprehensive scheme for the exercise of the elective franchise, 
as both void and valid. The portions which plaintiff claims to be 
void are so numerous and important and so organically connected 
with the election scheme as a whole, that a court may well decline 
the task of segregation and partial effectuation. 

The Supreme Court in former decisions has taken the ground 
that a case was “ equally one arising under the constitution or laws 
of the United States, whether the illegal act complained of arose 
from a charged violation of some specific provision of the constitu- 
tion or laws of the United States, or from the violation of a State 
law which affected the exercise of the right to vote for a member 
of Congress, since the constitution of the United States had adopted, 
as the qualifications of electors for members of Congress, those 
prescribed by the State for electors of the most numerous branch 
of the Legislature of the State” (Wiley v. Sinkler, 179 U. S. 58; 
Swafford v. Templeton, 185 U. S. 487). 

The distinction taken in the present case apparently is founded 
upon the fact that there is no violation of the State law and if, 
and so far as, the constitution or laws of the United States are 
violated it is done under the express sanction of the highest form 
of State law. The court, therefore, concludes that any interven- 
tion of which a court would be capable would be ineffective, and 
further that as the alleged offense is committed by the people of 
the State the question is properly a legislative and political one. 

It has been suggested that in some similar cases now pending 
before the Supreme Court a different substantial result may be 
reached. On the other hand, we view the present utterance by the 
majority as one in which the court went beyond the technical 
necessities of the present occasion in order to lay down a general 
policy on the merits—New York Law Journal. 


Chapter News. 





NEW YORK ALUMNUS CLUB. 


March Meeting—The meeting of the club for March was held 
as scheduled on the evening of the second Monday. President 
Terry presided and the guests of the evening were Judge Warren 
Foster, of the New York City Court of General Sessions of the 
Peace, Justices Vernon M. Davis and McCall, of the New York 
Supreme Court, and John D. Lindsay, Esq. Judge Foster made 
the principal address of the evening on the subject, “ Judge, Bar, 
and Practice in the Criminal Courts.” He particularly emphasized 
the discretionary powers now allowed the judge in imposing 
sentence on the criminal. In the past the state’s position was 
solely to punish the criminal and punish him according to his 
crime, and the penalty for a crime was fixed and definite; later the 
state sought to reform the criminal, so separated the younger 
offenders from the older, and fixed a minimum and a maximum 
penalty so that the judge could partly control the punishment ; 
now, in many cases, the judge may suspend sentence during good 
behavior and parole the offender. The paroled person in New 
York is usually in custody of the Prison Association, a charitable 
corporation of which he spoke in the highest terms. The Prison 
Association keeps in touch with those in its custody and informs 
the judge at once if the parole is violated. Further, before passing 
sentence they furnish the judge with a sketch of the prisoner’s life 
and so help him in forming a truer opinion of the prisoner’s char- 
acter. He said that the practice in the criminal courts of not having 
a stated calendar as in the civil courts and a case’s being brought on 
only when moved by the District Attorney, should be regulated, 
but not too rigidly. In regulating the fact that many persons are 
kept in jail for months before their case is moved should be con- 
sidered and modified by the fact that many cases required long 
investigation and preparation before the people have sufficient evi- 
dence, and that if forced on unprepared many would be acquitted 
who are justly convicted by retaining their case until the evidence 
is ready. He further spoke in high terms of the criminal bar, 
said that their promises could be thoroughly relied on and that the 
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practice in the criminal courts was the best drill for later practice 
in the civil courts. 

: Justice Davis, who was for some years Assistant District Attorney 
of New York City, discussed the criminal calendar from the side 
of the District Attorney’s office and urged that the society continue 
its efforts for closer relations between the judge on the bench and 
the lawyer at the bar. 

John D. Lindsay, Esq., as president of the Society for Prevention 
of Cruelty to Children, spoke at length concerning the history and 
the work of that society, and stated the adverse effect that certain 
legislation, known as the “Child Street Labor Law,” pending at 
Albany would have on the work of the organization. The dis- 
cussion that followed, joined in by Judge Davis, was pointed and 
emphatic, especially as Geo. W. Alger, counsel for the New York 
division of the American Federation of Labor, and also counsel for 
the societies favoring the pending bill, was present. The club en- 
dorsed Mr. Lindsay’s position and appointed a committee consisting 
of J. Noble Emley, Field, Henry Wollman, Kent, Chas. A. Kalish, 
Field, Carl H. Fowler, Story, Chas. Henry Topping, Field, and Chas. 
A. Wendell, Field, to represent the club before the legislature. The 
committee met at the Calumet Club with Judge Mayer, of the 
Court of Special Sessions, and framed its action, a part of which 
was sending a telegram in the name of the club to each of the seven 
members of the Fraternity in the legislature. The opposition was 
successful. 

April Meeting—The April meeting of the club was held on the 
evening of the 13th. The guests and speakers of the evening were 
Justice Amend, Supreme Court, First Department, and Judge Julius 
Mayer, of the New York City Court of Special Sessions. The 
principal address was by Judge Mayer, on the “Organization, Prac- 
tice and Results of the Children’s Courts of New York City.” The 
address will be given in full in a later Brier. The club considered 
the club-house question for the fall and adjourned to the second 
Monday of September. 


CHICAGO ALUMNUS CLUB. 

The annual meeting of the Chicago Alumnus Club was held 
at the Hamilton Club, Tuesday evening, April 14, and the following 
officers were elected for the ensuing year: President, R. R. Louns- 
bury; Vice-president, Chas. H. Burras; Secretary, C. M. Clay 
Buntain; Treasurer, Conrad H. Poppenhauser. 
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Following the business meeting the annual dinner was held in 
the Hamilton Club’s dining rooms, the Chicago chapters, Booth, of 
Northwestern University Law School, Fuller, of the Lake Forest 
University Law School, and Douglass, of the Chicago University 
Law School, joined with the club. The dinner was also attended 
by the delegates to the convention. The attendance was 107. The 
tables were arranged in the form of a large delta, the base of which 
extended across the front of the room, and the table decorations 
of ferns and carnations were in the same form, as was also the menu- 
card and program which was a clever design by Guy Guernsey, 
Fuller, and made up in the Fraternity colors. The menu was as 
follows: 


FEARME. 
Blue Points “a la Chicago.” 
Celery, County of Cook. Green Sea Turtle, to-wit: Soup. 


Olives, “ Bona-fide.” 
Salmon Trout, Maitre d’ hotel, “ Nudum.” 
Pommes Naturel. 
Roast Chicken, an “ Ancient Possession.” 
Green Peas, “ An Exception.” Brown Sweet Potatoes, “ Industrialis.” 
Claret Punch, “ Fieri feci.” 
Asparagus Salad, “ Periculosus.” 
Vanilla Ice Cream, Strawberries, “In ipso articulo temporis.” 
Assorted Cake, “ Quotuplex.” 
Neufchatel Cheese, “ Of Force.” Cafe Noir, a “ Misnomer.” 
Cigarettes, “ Contra bonos mores.” 
“Nul wast Fait.” 
Pui DELTA Pur [SEAL]. 
HAMILTON CLUB [SEAL]. 


The speaking began immediately after coffee, Albert H. Meads 
was toast-master, and the following addresses and toasts were given: 
“The President of the United States,” Hon. Christian C. Kohlsaat, 
Judge of United States District Court; “The Bench and Bar, Their 
Mutual Dependencies,” Hon. Charles S. Cutting, Fuller, Judge of 
the Probate Court of Cook County; “Why I Am a Lawyer,” Hon. 
Thomas A. Moran, Fuller, Dean of the Northwestern University 
Law School and Ex-Judge of the Appellate Court of Illinois ; “The 
Flowers that Bloom in the Spring have Nothing to do with the 
Case,” Mr. Charles E. Kremer; “ The Fraternity,” George A. 
Katzenberger, General Secretary; “The Lawyer as An Editor,” 
Charles H. Topping, of the General Council and Editor of the BRIEF ; 
“Fuller Chapter, Phi Delta Phi,” Mr. Guy Guernsey; “Booth Chap- 
ter, Phi Delta Phi,” Mr. Edgar H. Johnson; “Douglass Chapter, Phi 
Delta Phi,” Mr. Rowland Rogers. 
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The dinner was successful in all respects and the club plans in- 


creased work and activity. 
C. M. C. B. 


CicAco, May I. 


BREWER—DENVER UNIVERSITY LAW SCHOOL. 

The first year of Brewer Chapter has been auspicious. The chap- 
ter was installed shortly before the close of school in June, 1902. 
Since then Oliver G. Jones came to us from Miller Chapter and A. 
M. Simon, ’03, and Benjamin Griffith, A. T. Browns and J. Vincent 
Shaw, ’04, J. Parker Wise, M. B. Holt, Archibald A. Lee, Wm. E. 
Foley and John W. Stephenson, ’o5, have been initiated. Newton 
S. Gandy, ’98, was also initiated. The initiation was thoroughly 
conducted and served its purpose of making an impression on the 
candidates. When the initiates had undergone the ordeals, and the 
oath had been administered, an elaborate banquet was served at the 
St. James Hotel. After the banquet the evening was concluded by 
stated toasts. 

The meetings throughout the year have been enthusiastic and 
well attended. The plan has been to hold bi-weekly meetings at 
the St. James Hotel, where a dinner is served and a program given. 
We have also been entertained at the homes of Oliver C. Jones, 
Charles C. Stanley, Fredrick S. Tittsworth, and A. M. Simon. 

Fredrick Wright, ’o2, won the Faculty prize and also won 
highest honor in the state bar examinations in June, 1902. Charles 
C. Stanley, ’04, who was our representative at the Chicago conven- 
tion, took second prize this year in the state oratorical contest. In 
the athletics of the university, the chapter was represented by 
Jones, Griffith, Lee and Stephenson in football, and Griffith, Holt 
and Jones in baseball. 

We extend greetings to the Fraternity and hope that any visiting 


brothers will look us up. 
J. V. S. 


DENVER, CoLo., May 20. 

KENT—UNIVERSITY MICHIGAN LAW SCHOOL. 

On April 30, 1903, the following officers were elected for the 
ensuing year: Consul, E. H. Decker; Pro-consul, Edw. F. Donnelly ; 
Scriptor, W. Baxter Lee; Tribune, T. H. Sturm; Gladiator, J. C. 
Scully; Historian, James Maynard, Jr. By the graduation of the 
class of 1902 we lost Hugh White, now in business in New York 
City, I. A. Campbell, B. S. Cromer, E. R. Young, W. S. Foster, 
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now practicing in Lansing, Mich., W. H. Faust, U. S. N., A. Lind- 
say, Honolulu, Hawaii, T. L. Robinson, W. D. Wilkin and F. J. 
Eaton. Bro. B. C. Shorts, who had been elected captain of the 
’02 ’varsity football team, did not return to the university, and Bro. 
Howard Streeter, ’04, was appointed to the state tax assessor’s office. 

During the present college year Kent has initiated the following 
men: Roy D. Kennedy, ’03, New York; C. G. Redden, ’03, Rossville, 
Ill.; H. G. Fitch, ’03, New Mexico; A. G. Striker, ’04, Buffalo, 
N. Y.; Edward F. Donnelly, A.B., ’04, Detroit, Mich.; W. Baxter 
Lee, B.S., ‘04, Knoxville, Tenn.; John A. Elliott, A.B., ’04, 2%, Des 
Moines, Ia.; Walter C. Lee, A.B., ’04, BOI, Grand Rapids, Mich. ; 
Samuel R. Wilkeson, ’05, @X¥%, Takoma, Wash.; T. H. Sturm, ’o5, 
Ann Arbor, Mich.; John Chase Scully, Ph.B.; ’05, 94X, Lincoln, 
Ill; Frank A. Edson, ’05, Duluth, Minn.; Byram C. Rollins, A.B., 
’05, Richmond, Ind.; James Maynard, Jr., A.B., ’05, 44, Knoxville, 
Tenn. Besides these, Perry R. Price, Tiedemann, ’o2, has affiliated. 

Mr. F. L. Sage has been added to our law faculty as Professor 
of Partnership and Damages. We are exceedingly sorry that Pro- 
fessor F. R. Mechem, Kent, is to leave the university at the end of 
the present year, going to the University of Chicago. 

The annual banquet of the chapter, held at the Russell House, 
Detroit, December 5, 1902, was a great success, many alumni being 
present, and great enthusiasm for the chapter’s welfare being mani- 
fested. Bro. Franz C. Kuhn, ’93, of Mt. Clemens, Mich., presided 
as toast-master, and toasts were made by Professor F. R. Mechem, 
Kent, Professor J. C. Knowlton, Professor B. M. Thompson, J. C. 
Palmer, ’93, L. W. Goodenough, ’98, Professor R. E. Bunker, W. 
A. Erisman, ’03, and F. A. Edson, ’05. Speeches were also made 
by Dean Hutchins, Kent, of the law department, Professor E. C. 
Goddard and O. E. Butterfield, ’g1. . 

Redden has been elected captain of the ’varsity football team for 
the season of 1903. Brother Barnard has just finished a term as 
president of the University Musical Club. Brother Edson is a 
member of the editorial boards of the Jnlander and of the Alumnus. 

We have had visits of more or less duration during the year from 
many of our alumni, among whom may be mentioned W. S. Foster, 
"02, Hugh White, ’02, W. H. Faust, ’o2, H. L. Weinstein, ’o1, L. D. 
Verdier, ’o1, F. H. Marvin, ’or, C. S. McDowell, ’95, H. Y. Saint, 
’96, John Parker, ’oo, and J. M. Trille, ’or. 

Kent is in a very prosperous and flourishing condition, with 
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prospects of continued success and sends best wishes for continued 
prosperity to the chapters in Phi Delta Phi. 
J. M. Jr. 


ANN Arsor, Micx., March 14. 


WAITE—YALE LAW SCHOOL. 


Since March 1 we have been occupying our new chapter house . 
at 36 Elm St. The house is a large, commodious one of four stories 
and well suited for our purposes. Through the generosity of our 
alumni and the efforts of the active chapter it has been furnished 
very completely throughout in weathered oak. We will always 
be glad to welcome any visiting Phi Delta Phi there and extend to 
him our hospitality. Waite chapter continues in its preéminent 
position and the house still further adds to its prestige. 

Since our last letter we have initiated the following men: H. J. 
Bloomer, Norwalk, Conn.; C. W. Bronson, New Haven, Conn.; 
Cogswell Bentley, Rochester, N. Y.; Arthur Barnwell, Jr., Charles- 
ton, S. C.; W. J. MacMahon, Pittsburg, Pa.; W. M. Maltbie, Granby, 
Conn.; and F. B. Merrells, New Haven, Conn. 

In athletics at Yale, Waite has many prominent men. C. B. 
Waterman is captain of the crew; W. J. MacMahon is captain of 
the freshman crew; P. H. Kunzig is the crew coach; Sidney Stubbs 
is on the ’varsity crew; G. B. Ward is captain of the hockey team; 
F. R. Moulton is on the track team, and H. J. Patton and Arthur 
Barnwell, Jr., are on the baseball team. 

M. B. Brainard is one of the Townsend Prize speakers, and C. D. 
Lockwood and J. H. Sears were on the Yale-Harvard debating 
team, which was coached by Mason Trowbridge, who is now in- 
structor in debating at Yale. The first and second Wayland De- 
bate Prizes were won this year by J. H. Sears and Cogswell Bentley. 
And of the new editors elected to the Yale Law Journal board we 
have C. Bentley, J. L. Loomis, W. M. Maltbie, C. D. Francis and 
Kinsley Twining. Altogether Waite has made a proud record for 
itself this year, and expects a large share of the honors to be an- 
nounced at graduation, June 23. 

We were much gratified at the reports of the convention held at 
Chicago brought by our delegates and the interest therein shown in 
Phi Delta Phi. 


H. C. B. 
New Haven, Conn., May 28. 
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LANGDELL—COLLEGE OF LAW, UNIVERSITY OF ILLINOIS. 


Since its last letter Langdell has continued to prosper. The active 
membership has reached twenty-four, and the meetings have been 
held regularly. Bros. Scott, Holmes, Franklin and Lindley attended 
the National Convention at Chicago in April, and brought back with 
them an extra zeal and interest which has, to a great extent, been 
diffused through the chapter. Langdell lately added to its local 
strength by initiating as honorary members B. F. Harris, Jr., and 
Newton Harris, both of Champaign. The first is a graduate of 
Columbia Law School and the second of the Yale Law School. 

The chapter has met regularly each week, devoting half of the 
meeting to the transaction of chapter business, and the other half 
to literary programs which consisted chiefly of addresses to the 
chapter by various members of the university faculty on subjects 
of general interest concerning which the speakers were specially 
qualified. In each case the addresses have been highly interesting 
and entertaining as well as instructive. The following gentlemen 
have spoken to us at various times: Dean Forbes, of the College 
of Science, “The La Grange Expedition”; Professor George D. 
Fairfield, “The United States Consular Service”; Professor E. B. 
Greene, “The Influence of Sectional Forces in Illinois”; Dean J. B. 
Scott, of the College of Law, “The Venezuelan Difficulty”; Pro- 
fessor G. T. Kemp, “Southern Conditions”; Professor D. K. Dodge, 
“The Development of the Literary Style of Abraham Lincoln.” In 
each case the speaker dealt with a subject about which he had made 
special study. The plan has proved very successful, and the chapter 
shall certainly continue to follow it. 

While the matter is not legal, Langdell feels much interest in the 
university baseball team, which it is universally acknowledged holds 
the year’s Western college championship, for Bro. Stahl, perhaps 
the best man on the team, is catcher. For eight straight games 
he has recorded at least one home run in each game, and next year 
he will catch for the Boston American League team, with a salary 
of $500 a month. By graduation this June the chapter will lose 
Bros. Birdzell, Hartline, Stahl, E. E. Stone, H. M. Stone, Ward 
and Williams. Bros. Stone have passed their bar examinations and 
been admitted. 

The chapter was recently visited by Bros. Switzer, Fuller and 
Stewart, ’o2, Fulton, ’oo, Odsit, ’o1; Bro. Boyle, Foster, also 
visited us. 
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The year has been successful for the University of Illinois, its 
College of Law, and Langdell Chapter. Next year we shall not 
have the great-hearted advice and companionship of our present 
consul, Dean James B. Scott, who has lately resigned to accept a 
professorship in the Columbia Law School. Much as we will miss 
his absence our best wishes go with him. W. C. L. 

CHAMPAIGN, ILL., May 21. 

TIEDEMAN—UNIVERSITY OF MISSOURI LAW SCHOOL. 

The close of the present school year sees Tiedeman chapter in 
excellent condition. The course in our law department was ex- 
tended to three years in 1902 and as a result twenty active members 
will return next year. We plan to take in a number of strong men 
from the second-year class, and handsomer and more commodious 
quarters will be provided for the chapter at the opening of the new 
school year. Monday night, May 18, the following chapter officers 
were elected for next year: Consul, George Barry; Pro-Consul, 
Berryman Henwood; Scriptor, DeNean Stafford; Tribune, Fred 
Owen; Gladiator, John A. Doughty; Historian, Virgil Hicks; 
Alumni Editor, John R. Napton; Active Editor, R. B. Oliver, Jr. 

A number of carefully prepared papers on legal subjects have 
been read before the chapter this year. These have been type- 
written and are now the property of the chapter. There being no 
senior class in the law department this year, the customary com- 
mencement banquet of the chapter will be postponed to next year, 
which promises to surpass the present year in all those things which 
tend to the betterment of the chapter and its members. 

As was mentioned in the last issue of the BRIEF, the deanship 
of the law department of the University of Missouri was made 
vacant by the death of Judge Alexander Martin, Tiedeman, who 
had filled the place for about fourteen years. Since that issue, 
John Davison Lawson, Tiedeman, LL.D., who has been professor 
of contract law in the school since 1891, has been appointed to the 
place. Judge Lawson was the unanimous choice of the students, 
who sent a petition to the Board of Curators, requesting his ap- 
pointment. R. O. S. 

CoLtumBiA, Mo., May 20. 

MINOR—LAW DEPARTMENT, UNIVERSITY OF VIRGINIA. 

Since our last letter in November Minor chapter has initiated 
eighteen, its standing has been otherwise much strengthened and 
we can safely say that it is stronger to-day than ever before. 
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A notable instance of this is that it has kept entirely out of class 
politics, yet in the election held for officers of the class of 1903-04, 
on March 13, the officers elected were all members of the chapter, 
namely, President, Cary M. Davis; Vice-President, T. F. Watkins; 
Secretary and Treasurer, J. K. Graves; Historian, R. B. Wood. 

Our regular spring initiation took place April 10, and was one of 
the most notable for several years. The usual chapter ride took 
place in the afternoon, and in the ride we were pleased to have with 
us as guests Bros. Adams, Clephane, Colver and Clark, of Marshall 
chapter, and who added much to our enjoyment of the ride and the 
festivities of the evening. 

The public “goating” which takes place on the rotunda steps is 
always looked forward to as one of the features of the Easter 
gaities at our university, and this year we excelled ourselves, and 
gave a burlesque mock trial, trying Olga Nethersole for producing 
“Sappho” on the New York stage. The trial was witnessed by a 
large audience and was pronounced the best “goating’’ which has 
taken place here for years. The initiation proper followed and at 
twelve o’clock we sat down to a most enjoyable banquet. The toasts 
were witty and eloquent and fraternity spirit ran high. 

The initiates:were R. D. Boteler, J. H. Bullock, Peyton Cochran, 
C. M. Davis, A. M. Dobie, Geo. P. Fishburne, J. K. Graves, I. B. 
Johnson, Julien Gunn, L. D. Kline, A. A. Manning, R. M. Pollard, 
Samuel Price, J. D. Seth, KR. P. Spencer, G. C. Tabb, T. F. Watkins 
and R. B. Wood. 

Our delegate to the General Convention of Phi Delta Phi, W. 
C. Latimer, left for Chicago on April 11, and returned a week later, 
giving us glowing accounts of the treatment he met with at the 
convention and the work done for the strengthening of the Fraternity. 

The session of 1902-1903 is drawing rapidly to a close, and in 
looking back on the work of our chapter for the year we can not 
but feel that our success is largely due to the energy and great 
interest taken in chapter work by our consul, Bro. Staige Davis. 

S. G. G. 

CHARLOTTESVILLE, Va., May 18 

DILLON—COLLEGE OF LAW, UNIVERSITY OF MINNESOTA. 


The year just closing has been a successful one for our chapter. 
The number of active men at present is twenty, seven of whom 
were initiated during the year. The chapter will lose eight men 
by graduation. 
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Delta Chi has gradually been gaining a foothold at the law school. 
This means that Dillon must awake to the realization that she can 
not continue having everything her own way. However, we ap- 
prehend no immediate danger from the competition. 

The long-standing custom of having monthly dinners was con- 
tinued this year, the one in April being a most successful affair. 
Many of the alumni were present to respond to toasts on various 
subjects, some legal and some otherwise. Good fellowship reigned 
supreme until a late hour. 

Another custom of Dillon is the “Farewell Smoker” to her 
seniors. This, as planned, will occur about the end of May. Geo. 
Webb, ’04, now county attorney at Allenville, N. D., visited the 


chapter a short time ago. 
We send heartiest wishes for success to the Fraternity and the 


chapters. R. T. B. 


MINNEAPOLIS, May 19. 


MARSHALL—COLUMBIAN UNIVERSITY LAW SCHOOL. 

On Febryary 28, 1903, the chapter gave a superb banquet at the 
New Williard Hotel in honor of Hon. Ashley M. Gould, Marshall, 
who was recently appointed Judge by President Roosevelt, Story, 
82, and Hon. Willis Van Devanter, Marshall, Assistant U. S. At- 
torney-General, who was appointed Judge of the Seventh Judicial 
Circuit. An elaborate toast list was presented, Hon. Charles W. 
Needham, Marshall, President of Columbian University, acting as 
toastmaster. The banquet hall was decorated with palms and Ameri- 
can Beauty roses, tied with the Fraternity colors. The menu cards 
were maroon and the cigars were tied with maroon and pearl-blue 
ribbons. The active members left nothing undone to make the 
occasion a “record breaker” for the chapter and succeeded in doing 
what it planned. At least eighty men, all alumni and active members 
of Phi Delta Phi, were around the banquet table, which was a large 
oval covered with maroon and ferns and the inside of the oval was 
a complete webwork of autumn leaves. Several of our charter 
members honored us by attending—altogether it was a great suc- 
cess. Soon after the dinner President Needham and Mr. Van 
Devanter were presented with diamond and ruby ® 4 @ pins by the 
chapter. 

Bro. Lee gave us an outing on the Potomac in March in his 
private boat. Some thirty members went, leaving Washington 
about ten o'clock A. M. visiting the various points of interest 
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along the historic river and returned to Washington about six 
o’clock. 

Early in April the chapter gave a smoker and entertainment at the 
Hotel Barton. Several of the members of the chapter visited Minor 
chapter of the University of Virginia, at Charlottesville, Va., at their 
last initiation and returned greatly pleased with the novel initiation 
amusement, especially the horseback-ride feature. Marshall invited 
Minor chapter to visit Washington at one of our initiations and 
hope to entertain them shortly. 

The chapter had the annual picture taken, Sunday, May 3, 1903, 
and will give its annual launch party down the Potomac the first of 
June, which will close our activities for the year. 

On the fourth of May the officers for next year were elected, and 
are as follows: Consul, Evans Brown, ’04; Pro-Consul, Leon B. 
Leavitt, ’04; Scriptor, Robert S. Blair, ’05; Tribune, Wm. Clyde 
Hacknev, ’04; Gladiator, Gilbert Kelley, ’05; and Historian and 
Active Editor, Samuel Herrick. Bro. Herrick at graduation re- 
ceives the degree of Doctor of Civil Laws. He graduated in 1go1 
at the head of his class and in 1902, when he received his LL.M. 
He has held the offices of vice-president, treasurer and secretary 
of his various classes and was president of the Debating Society 
of the Schools of Law and Diplomacy of Columbian University. 

Marshall has recently initiated the following men: Sidney D. 
Adams, ’04, A.B., University of Minnesota, ’o1; Richard W. 
Flournoy, Washington and Lee University, ’94-96, Columbian, ’o4; 
John W. Davidge, A.B., Harvard, ’02, Columbian Law School, ’o4; 
Chas. H. Wilson, ’o5, and Paul M. Clark, University of Denver and 
Columbian, ’o5. The chapter loses by graduation Bros. Moore, 
Engel, Greene, Service, Tongue, Milans, Adams, Penfield, Pratt, 
Kreps, Culver and Coryell, and Norris of the Patent Law Class. 
The year has been a truly great one for our chapter, due in great 
part to the efforts of her retiring officers, and in closing its work, 
Marshall extends greetings to the chapters and the Fraternity. 

R. D. E. 

WASHINGTON, D. C., May 14. 


HARLAN—WISCONSIN UNIVERSITY LAW SCHOOL. 


On the twenty-fifth anniversary of Justice Harlan’s work as 
Associate Justice on the bench of the U. S. Supreme Court, the 
chapter formally met and adopted the following resolutions: 
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WHEREAS, the Honorable John Marshall Harlan, Associate Justice 
of the Supreme Court of the United States will, on the ninth day 
of December of the present year, complete his twenty-fifth year of 
service as a justice of that court, and, 

WHEREAS, during that period the Honorable John Marshall Har- 
lan has taken first rank among the jurists in this country and by 
his learning in the law, and his great judicial ability has made him- 
self an inspiration to law students throughout the United States, and, 

WHEREAS, it has been the custom of the various chapters of the 
legal fraternity of Phi Delta Phi to choose for themselves the name 
of some person distinguished in American jurisprudence, and, 

WHEREAS, upon the installation of a chapter of that fraternity 
at the law school at the University of Wisconsin in 1891, the 
founders of that chapter considered that there was none more 
worthy, or whose name would bring greater honor to their chapter 
than John Marshall Harlan; therefore, 

Be it Resolved, that the Harlan Chapter of the Phi Delta Phi fra- 
ternity takes this occasion to extend to the Honorable John Mar- 
shall Harlan its heartiest congratulations upon the completion of 
a quarter of a century of distinguished service as a member of the 
highest judicial tribunal of our country, and to express the hope 
that there yet remain to him long years of continued usefulness in 
his present position ; 

And, Be tt Further Resolved, that the scriptor of this chapter 
transmit to the Honorable John Marshall Harlan a copy of these 
resolutions, and that they be incorporated in the records of this 
society. 


Commencement week at the University of Wisconsin this year 
was saddened by the death of Arthur Franz Beule, Harlan, ’03, 
which occurred on the morning of Baccalaureate Sunday, June 14. 
Mr. Beule was sailing on Lake Mendota with other members of his 
fraternity and was thrown into the water by the breaking of one of 
the stays against which he was leaning. In spite of the efforts of 
the occupants of the boat and those in the Phi Delta Theta boat, 
which was near at hand, Mr. Beule sank before assistance could 
reach him. 

Arthur F. Beule was a graduate of the College of Letters and 
Science with the class of 1901, and had taken the three-year law 
course in two years, being ready to receive his degree with the. class 
of 1903. He had occupied a prominent position in university life 
both in the college and in the law school. In his sophomore year 
he was on the semi-public debate of his literary society and during 
the present year he represented the law school in its debate with 
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Georgetown University Law School. He was successively associate 
editor and editor in chief of the Daïly Cardinal, and was also a 
member of the staff of the Sphinx and the Alumns Magazine. He 
was prominent in dramatic affairs, having been treasurer of the 
Haresfoot Club, and took part in the plays given by that society, and 
in the senior play in 1901. He was a member of Delta Upsilon, 
Phi Beta Kappa, and the “Iron Cross,” and soon after he entered 
the law school was initiated into Phi Delta Phi. 

Mr. Beule was one of the most popular members of the university, 
not only because of his prominence in college affairs and the high 
rank which he took in his classes, but because of his personal char- 
acter. 

Dean Bryant, Harlan, said of him: “He was one for whom I felt 
sure that a bright career was before him. He was able, strong and 
active in learning, and one of the men who inspire confidence. He 
was full of the ardor of the true student, and one to whom it is 
a pleasure to give instruction. His death has cast a gloom over 
us all.” 

In an editorial the day after his death the Daily Cardinal, the 
university newspaper, a student publication, spoke of him as fol- 
lows: “There is no student about to leave us this commencement 
week, whose death would be a greater loss to his Alma Mater or 
who would be more generally mourned here in our university com- 
munity than Arthur F. Beule. We are unable to express the deep 
sorrow of the student body caused by his untimely death.” 

Memorial services were held on Wednesday of Commencement 
week at which J. C. Stevens, Harlan, ’03, spoke on behalf of the 
college class of 1901, and Henry F. Graass, Harlan, ’03, represented 
the law school class of 1903. J. B.S. 

Manison, WIs., June 30. 

McCLAIN—IOWA UNIVERSITY LAW SCHOOL. 


Since the opening of the year the following men have been 
initiated: Seniors, Guy E. Mack and John B. Tourgee; juniors, 
Guy P. Linville, Oliver Longueville, J. F. Cole, W. K. Herrick, 
F. C. Byers, J. F. Kirby, H. C. Nicholson, C. E. Stuart, A. A. 
Brown, D. R. Lowe, H. M. Mercer and H. C. Ochiltree. This 
makes our present membership thirty-one with fifteen men to go 
out in June, dens vollens. 

During the year we have had lectures by three of our members; 
one by Judge Deemer on “Law and Labor,” one by Judge McClain, 
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our honored founder, on “John Marshall,” and one by Hon. S. S. 
Wright, on the “Opportunities of American Manhood.” These 
lectures were all exceptionally strong, especially the one by Judge 
McClain. 

Our annual banquet to the judges and members of the law faculty 
was a success as usual. Bro. Kenyon represented the local mem- 
bership in a pleasing and witty toast. The famous Hamlet Moot 
Trial which occurred recently, was presented by four of our 
number, Messrs. Brackett, Brown, Herrick and Lindville. It is 
with great pride that we announce that our learned dean, Chas. 
Noble Gregory, Harlan, is to lecture this summer at Geneva, Switzer- 
land, before the International Bar Association. It is also with 
pleasure that we announce that Judge M. P. Wade, a favorite 
alumnus, may write M.C. after his name. Bro. Crockett and Mc- 
Culla represented McClain chapter at the National Convention of 
Phi Delta Phi held recently at Chicago. 

Along all lines at Iowa, Phi Delta Phi is prospering. By the 
addition of text-books and quiz books to our library more op- 
portunity for study is afforded. Our halls are frequented almost 
daily by the brothers and a spirit of interest and enthusiasm every- 


where prevails. 
T. A. H. 


Iowa Crry, Iowa, May 6. 


DOUGLASS—CHICAGO UNIVERSITY LAW SCHOOL. 


The Douglas chapter of Phi Delta Phi was installed in Chicago 
at the National Convention, April 14, 1903, with ten initiates and 
three transfers from Booth chapter. Bro. Lowe, who greatly 
assisted the Woolsack Club, has returned to the Kent Law School 
where he will graduate in June. 

In the matter of law school affairs, each class president is a Phi 
Delta Phi and the chapter controls the student council of the law 
school. 

To the present fratres in facultate, Dean Jos. Henry Beale, 
Julian W. Mack, C. B. Whittier, James P. Hall, Bluet Lee, will be 
added, Acting Dean Ernst Freund, who will be initiated in the near 
future, and Professor Lloyd R. Mechen, Kent, who leaves Michigan 
Law School to accept a professorship in this law school. 

Visiting brothers will be most welcome at the chapter, room 70, 
Hitchcock Hall. | 

W. A. L. 
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RANNEY—OHIO UNIVERSITY LAW SCHOOL. 


It is our pleasure to report that Ranney chapter has made the 
same steady and consistent progress during the past year, which has 
characterized it since its inception. This year sees us established 
in permanent quarters for the first time, with the necessarily result- 
ing increase in chapter unity and chapter activity. We occupy a suite 
of four large rooms in the college dormitory, which with the 
assistance of our alumni, have been furnished with all things neces- 
sary for the comfort and convenience of the chapter. We hope to 
be given the privilege of welcoming to our quarters any brother who 
may be visiting in Cleveland. 

The chapter is composed of nineteen men chosen both for 
scholarly ability and for those qualities of good fellowship so essen- 
tial to the harmonious working of a chapter. The members are 
about equally divided among the three classes. A most important 
element in our success is the assistance of our alumnus brothers, who 
are always ready to serve the chapter both with advice and funds. 

Chapter meetings are held twice each month. They are devoted 
to the transaction of routine business, the reading of papers on 
matters of legal interest and the discussion of questions arising in 
the course of class room work. There are also daily meetings of 
the members of each class, for purposes of review and mutual aid. 

In all, our chapter is in a most flourishing and prosperous condi- 
tion with every prospect of so remaining, and of being what it is 
our constant aim to make it, a source of pleasure and profit to its 
members and a credit to the Fraternity. S. E. K. 

CLEVELAND, OuI0, May 17. 


GREEN—KANSAS UNIVERSITY LAW SCHOOL. 


Green chapter has enjoyed a very successful year, has twenty- 
three members, fifteen seniors and eight middlers. Those initiated 
since our last letter are Bros. Majors, ’03; Cary, ’03; Berger, ’03; 
Brobst, ‘03; Poorman, ’03; Kennedy, ’03; Wakefield, ’03; Kirk- 
patrick, ’04; Gold, ’04; Hamilton, ’04; Botts, ’04; Adams, ‘’o4; 
Anderson, ’94; and Mills, ’04. We have a fine large chapter house 
on the principal street of Lawrence and only three blocks from the 
university campus. The chapter is the strongest it has been for 
years and it has become a recognized honor in the university to be 
a member. It is prominent in the interstate debates and especially 
prominent in class scholarship. The members of the faculty take 
great interest in the welfare of the chapter, every few weeks one of 
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its members addresses us upon some subject germane to the Fra- 
ternity or the profession. 

Our meetings this year have been very enthusiastic and helpful. 
After the business part of the program a carefully prepared paper 
is read, which paper, according to the custom of the chapter, must 
be prepared by the new initiates in the alphabetical order of their 
names. The initiates have taken a great interest in the preparation 
of their papers and without an exception they have been a credit to 
the individual and a benefit to the other members of the chapter. 

After the reading of the paper and its general discussion the 
remainder of the evening is spent socially. 

The chapter will give its annual banquet about May 15. It will 
be a reunion of our alumni and the active members of the chapter. 
Prominent men of the state have accepted invitations to be present 
and speak, among whom are the Judges of the Supreme Court. At 
our last banquet we enjoyed a very pleasant evening and the ad- 
dresses were of great interest and help. 

Financially the chapter is in excellent condition and its successful 
year is largely due to the efforts of its officers, and judging from the 
men who will be in control next year there is every reason to feel 
that the chapter will make a still greater improvement. 

The attempt to secure a new law building, as stated in our last 
letter, was a success and as a result the law school will have a very 
beautiful and expensive building, for the legislature voted a liberal 
appropriation. It was the unselfish loyalty to the school of Dean 
Green that secured the appropriation and the new building will be 
called Green Hall as a memorial of the work done for the law school 
by him. J.G. K. 

LAWRENCE, Kans., May 12. 


CONKLING—CORNELL LAW SCHOOL. 


Notwithstanding the many obstacles which have confronted us 
during this last half of the college year, the chapter has survived 
and now finds itself stronger than for many years past. The ravages 
of the epidemic which recently visited Ithaca are common knowledge. 
Conkling had to bear her burden with the rest. Many of our mem- 
bers were called home by anxious parents and two were stricken 
with the fever. Bro. Fisher, now fully recovered, has resumed his 
work in the university. The sad outcome of Bro. Swartz’s case is 
mourned by the faculty and by his family and friends. Bro. 
Swartz was one of our most promising men and his death cast a 
gloom upon the chapter. 
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The epidemic is now over and the chapter has an enrollment of 
sixteen men, Bro. Coxe being the only member not returning. The 
last initiation added to our membership the following men: W. W. 
Zittel and S. H. Kelleran, Buffalo, N. Y.; A. D. Harnden, Waverly, 
N. Y.; G. H. Turner, Auburn, N. Y.; and H. Jennings, Pittston, Pa. 
At our last meeting this year we expect to initiate from the freshman 
class six or eight new men. These, with eight men of the present 
junior class, will form a strong nucleus for the coming fall. 

During the past year we have endeavored to get into closer touch 
with our members in the faculty and our alumni. Professors 
Pound and Irvine have both shown themselves deeply interested in 
the chapter and they, with the Ithaca alumni, have frequently 
attended our meetings. Their advice has been as gladly given as 
received and its good results are shown in the continued and grow- 
ing prosperity of the chapter. 

Our chapter hall is room D of the Sprague Block, and is a large 
room—about forty feet by thirty. ° A cushioned bench runs around 
three sides of the hall and the fourth side is taken up with our 
legal literature. The other furnishings are the desks and chairs of 
the chapter’s officers, lounging chairs, Fraternity and chapter pic- 
tures. It is not elaborate, but considering the fact that the chapter 
was without a place of meeting for two years, the hall does very 
well for a start. We have furnished the room without going in 


debt and expect to extend and enlarge in the fall. 
F. KR. C. 
IrHACA, N. Y., May 13. 


Conkling chapter of the Legal Fraternity of Phi Delta Phi, mourn- 
ing the death of Bro. Francis Edward Swartz, hereby records this 
memorial in appreciation of his sterling manhood and as a tribute to 
his memory. 

Brother Swartz was modest and kindly in disposition, straight- 
forward and upright in word and deed, beloved and respected by all 
who knew him. With few early advantages he applied himself 
with cheerful heart and untiring zeal to his professional studies 
and won the highest honors conferred by the college of law. He 
gave fairest promise of a bright future in the life work he was almost 
ready to begin. He goes untimely to his grave, followed by the 
tender memories of classmates and friends. 
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SWAN—OHIO STATE UNIVERSITY. 

The close of the school year of 1902—’03 ends our most successful 
year. On Saturday evening, February 28, an initiation was held in 
the private parlors at the Neil House, after which a banquet was given 
in honor of the new initiates. Toasts were responded to by Judge 
John A. Shauck, Swan, E. O. Randall, Swan, E. D. Howard and sev- 
eral active members of the chapter. The initiates are A. A. Bonnett, 
Robert Choate, Walter N. Elder, John W. Montgomery, John 
Eagleson, Gordon Kinder, Ernest C. Madden, Ralph Wheeler, Wil- 
liam K. Martin, William B. Woods, Louis B. Williams and William 
E. Martin. The new law building, Paige Hall, will be dedicated 
during commencement week. 

We will lose the following eleven by graduation: Bros. Burr, 
Ammon, Eagleson, Freshour, Guerney, Leeper, Madden, Page, 
Scarlett, Stewart, and Wheeler. 

The outlook for next year is exceedingly bright and with twelve 
active members to start the new year, we hope to maintain the pres- 
ent high standard of Swan chapter. F. H. S. 

Cotumsus, OuI0, May 14. 


MILLER—STANFORD UNIVERSITY LAW SCHOOL. 


This has been the most successful year of our law department and 
the chapter. The addition to the faculty and to the library, the in- 
crease in the number of students, members and graduates all show 
the development. 

An event in the affairs of the law school was the formation of 
the Law Association, whose membership includes professors, alumni, 
graduate students, and third- and fourth-year undergraduates. Its 
purpose is to promote the welfare of the law department, and one 
of the means.to that end is an annual address by a person of note. 
This year the address was by Hon. Chas S. Wheeler, Miller, on “The 
Development of the Bar,” following the speech was a reception by 
the law department to the university, and in the evening, the 
banquet of the law students. The songs by the glee club, the music 
of the orchestra and the toasts made this initial banquet excep- 
tionally pleasant. 

The chapter has progressed with the school. With the largest 
membership it has ever had, with its past obligations all cleared 
away and with a definite and serious purpose to animate its members, 
it is now in a position to accomplish more for its members and for 
its law school. 
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The chapter on two occasions has secured good speakers and 
made the address public, extending the invitation to all the students 
of the department. At the first meeting Wm. A. Beasley, Kent, 
’91, spoke on the “Use of Public Records,” while at the other Chas. 
Gardner was the speaker, his subject being “The Assize Court.” 

A fund has been started for the building of a chapter house, a 
portion of the initiation fees being set aside for that purpose. 
Plans have been drawn and it seems as if Miller chapter is finally 
to have the long-needed quarters of its own. 

During the year two initiations were held, at the first, in the fall 
semester, these five seniors became members : Thomas Alderson, Geo. 
Lull, Rupert Alderman, Reginald Fernold and Frank A. Stevens. 
In the second semester we added to our strength by initiating 
Thos. Gray, Seymour Montgomery, Frank Roehr, De Lancey Lewis, 
Alfred Hampson, Omar C. Spencer, Gilbert Boalt, Thos. Hayden, 
and Chas. Firebough. 

Bro. Doan’s report of the work of the convention was both grati- 
fying and instructive. His trip was fully rewarded, for he came 
back to us with many helpful suggestions and new ideas, and with 
an enthusiastic account of the fine, hospitable fellows he met, and 


the work accomplished. 
H. C. J. 


Cozece Park, CAL., June 8. 


ALUMNUS NEWS. 


BootH.—Julian W. Mack, Professor in the Chicago University 
Law School, was recently a candidate for Judge of the Circuit Court 
of Cook County, Ill. C. M. Clay Buntain, ’03, who was elected to 
the Council at the Chicago convention, has retired from the office 
of Durpee, Judah, Willard and Wolf, and accepted a position as 
assistant attorney with Farson, Leach & Co., 170 Dearborn St., 
Chicago. Geo. W. Northup, ’84, died in Chicago, April 22, 1901. 
Frank J. Milnes, ’03, won first place in the Northwestern Oratorical 
League, held in Minneapolis, May 1, the representatives from seven 
colleges and universities competing. Henry M. Bates, ’92, of 
Chicago, has been appointed to the chair of the Tappan professorship 
in the University of Michigan Law School, and will begin his duties 
in the fall. The Chicago Record Herald of June 18 contains his 
picture and a note concerning him as follows: 

Henry M. Bates, who has been appointed Tappan professor of law 
in the University of Michigan, has been a leader of the alumni of 
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that institution since his graduation with the highest honors in 1890. 
In 1892 he graduated from Northwestern University Law S chool, 
taking the first prize in scholarship. Two years later he entered 
into partnership with John M. Harlan, a connection which he still 
maintains. Mr. Bates is actively interested in athletics, is a member 
of the University and other prominent clubs and of the Bar Asso- 
ciation. He is thirty-four years of age. 

Hon. Geo. Mills Rogers, ’82, for many years president of the 
Council of the Fraternity and master in chancery, has been elected 
Judge of the Circuit Court of Cook County, Illinois. Judge Peter S. 
Grosscup, Booth, of the U. S. Circuit Court of Appeals, at Chicago, 
on April 22, appointed Marshall E. Sampsell, Booth, the clerk of 
that court, one of the three receivers of the three Chicago Street 
Railways in the suit brought by the Guarantee Trust Company, of 
New York, on default of interest. 

The Chicago Record Herald of April 14 contains a portrait of Eli 
B. Felsenthal, ’80, and comments as follows: 

Eli B. Felsenthal, who has just been elected president of the Lake- 
side Club, is a prominent lawyer of Chicago, a native of this city and 
a graduate of the old University of Chicago. He was graduated 
from the Union College of Law with the class of 1880, is a trustee 
of the University of Chicago and a member of several well-known 
clubs. Mr. Felsenthal has long been a resident of the sixth ward, 
and is actively interested in politics. He is at present a candidate for 
Republican nomination for judge. 

The following officers of the Chicago Alumnus Club were elected 
Tuesday, April 14, 1903, at the Hamilton Club: President, Ralph 
Lounsbury ; Vice-President, Charles Burras; Secretary, C. M. Clay 
Buntain; Treasurer, C. H. Poppenhusen. 

Har_an.—Henry F. Graass, ’03, is practicing at Sturgeon Bay, 
Wis. Evan E. Young, ’03, has formed a partnership with George 
Danfroth for the practice of law at Watertown, S. D. Tore Teigen, 
’03, will be in the office of the clerk of the United States Court at 
Sioux Falls, S. D. John Malone, ’03, will be in the office of James 
A. Stone, Reedsburg, Wis., during the next year. John C. Stevens, 
’03, has entered the offices of Conway & Green at Milwaukee, Wis. 
At the annual class play presented by the seniors of the University 
of Wisconsin, two of the principal parts were taken by Tore Teigen, 
’03, and Paul R. McKee, ’o03. 

At the annual meeting of the Board of Regents of the University 
of Wisconsin, Prof. Harry S. Richards, McClain, of the Iowa Uni- 
versity Law School was elected Dean of the Wisconsin College of 
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Law, to succeed Edwin E. Bryant, Harlan, who will continue to 
act as professor in the Law School. Louis R. Reed, ’o2, and Miss 
Madge Thompson were married at Oshkosh, Wisconsin, June 30, 
1903. | 
M. S. Dudgeon, ’97, has represented the Madison district in th 

Wisconsin assembly during the last winter. He has recently formed 
a partnership with W. A. P. Morris and C. G. Riley, ‘95, for the 
practice of law at Madison. Vroman Mason, ’97, has entered into 
partnership with H. W. Chynoweth, at Madison, Wisconsin. Alfred 
T. Rogers, ’95, has resigned his position as Executive Clerk in the 
office of Robert M. La Follette, Governor of Wisconsin, and is prac- 
ticing law with Rufus B. Smith at Madison. S. W. Gilman, ’g9, 
is the editor of the new edition of “ Gray’s Probate Law ” recently 
issued by Callaghan & Co. F. L. Gilbert, ’oo, has been elected Dis- 
trict Attorney for Dame County, Wisconsin. John B. Sanborn, ’o1, 
has retired from the firm of Sanborn, Luse & Powell, of Madison, 
and formed a partnership with Arthur L. Sanborn, under the name 
of Sanborn & Sanborn. Luse & Powell, Harlan, have formed a 
partnership with Henry L. de Forest, Story, ’oo, at West Superior, 
Wisconsin. 


MARSHALL.—At a recent meeting of the board of trustees of the 
Columbian University, Charles W. Needham, LL.D., Marshall, was 
unanimously elected president of the institution, and has accepted 
the position. Dr. Needham has been identified with the University 
since 1893, first as a trustee, and then as dean of the School of 
Comparative Jurisprudence and Diplomacy, and later as dean of 
the Law School. The School of Comparative Jurisprudence and 
Diplomacy was largely the outgrowth of his efforts, and under his 
administration it has been remarkably successful. 

The Senate has confirmed the appointment by President Roosevelt, 
Story, 82, of Ashley M. Gould, a charter member of the chapter, 
as Associate Justice of the Supreme Court of the District of Co- 
lumbia. For several years, Mr. Gould has been a member of the 
faculty of the Georgetown University Law School, and up to the 
time of his recent appointment was attorney for the District of 
Columbia. In his position on the bench Judge Gould succeeds the 
late Andrew C. Bradley, who for many years was also a professor 
in the Columbian University. 

Walter Scott Penfield, Marshall, is now connected with the office 
of the Solicitor General in Washington. In 1902 he was appointed 
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Assistant Counsel, and Disbursing Officer of the United States, and 
American Secretary of the Permanent Court in the arbitration of 
the Pious Fund case at The Hague, Holland. James A. Stallcup, 
700, and Miss Dorothy W. Waters were married April 13 at Hot 
Springs, Arkansas. Frank Graham Butts, ’00, and Miss Winfried 
Hill, of Washington, D. C., were married, June 30, at St. Andrew’s 
church in Washington. 


Kent.—John F. Burket, ’03, has begun practice in his home town, 
Findlay, Ohio. Professor Floyd R. Mechem, Kent, for many years 
connected with Michigan University Law School, has resigned to 
accept a professorship in the Chicago University Law School. 
Edwin Denby, ’96, formerly with the Chinese Imperial Customs 
service at Pekin, China, is practicing law in Detroit and is State 
Representative from the Wayne First District. Henry Wollman, 
Kent, practicing in New York, was attorney for the original peti- 
tioning creditors in the suit that recently resulted in the appoint- 
ment of a receiver for the United States Ship Building Co. 

Professor Henry Wade Rogers, Kent, has been appointed Dean 
of the Yale Law School and will begin his new duties in the fall. 
Dr. Rogers, who is a brother of Hon. Geo. Mills Rogers, Booth, 
graduated from Michigan in 1874, and was for some time professor 
in that law school, of which he became dean in 1885. He re- 
signed that position in 1890 to accept the presidency of the North- 
western University Law School, from which he resigned in 1891 
to accept a professorship in the Yale Law School. 


Grisson.—Gibson Chapter has had more than its share of troubles 
in getting back into activity. The Brier, III., Nos. 1 and 2, noted 
the atrocious murder of Roy Wilson White, who had just graduated, 
been elected to the law faculty in the University of Pennsylvania, 
and was doing much in thoroughly reviving the chapter. Now 
Geo. S. Schaeffer is reported missing since September 2. Bro. 
Schaeffer was a graduate of the University of Iowa. After graduate 
work at Cornell he returned to Iowa. Later he entered and gradu- 
ated from the Law Department of the University of Pennsylvania. 

At the time of his disappearance he was living in one of the 
suburbs of Philadelphia, having a practice in the city. 

On September 2 he left home for a trip to Minneapolis, where 
he planned to make some investments in certain mining stocks. Just 
before leaving Philadelphia he drew from his-bank more than three 
thousand dollars, whether in money or drafts seems uncertain. A 
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day or so later he was seen in the elevator of the Hotel Victoria 
in New York city, having stopped there to write to his mother. 
This is the last evidence of his existence, as he has neither been 
seen nor heard from since and the detectives have found nothing. 


Minor.—Chas. F. Beach, Hon., the author of many treatises on 
many branches of the law, including receivers, wills, private corpora- 
tions, equity, jurisprudence, insurance, public corporations, practice, 
railways, etc., and also interested in the case of Beach v. Beach, 
has returned from England where he practiced at 7 Great Winchester 
St., London, E. C., and is now located at St. Paul, Minn., with 
offices in the Pioneer Press Building. Wm. M. Smith, ’92, has 
changed his residence from Charleston, S. C., to New York City, 
with offices at 26 Liberty Street. George P. Raney, ’92, has moved 
from Tallahassee, Fla., to Tampa, Fla. Robert S. Cockrell, ’90, since 
December 1, 1902, is one of the Justices of the Florida Supreme 
Court, living in Tallahassee. Cheever L. Shine, ’92, has moved 
from Memphis, Tenn., to Pensacola, Fla. 


Foster.—Professor William Perry Rogerts (Hon.), Foster, lately 
dean of the School of Law of the Indiana University, has accepted 
the deanship of the Law Department of the University of Cincinnati 
at a large increase of salary. The building so long owned and occu- 
pied by the Cincinnati Law School, on Walnut street, has been 
sold by the trustees, and is now in process of demolition to make 
room for an office building. The school is building a new home for 
itself on Ninth street, to be occupied exclusively for law school 
purposes. The sale of the old building on Walnut street has given 
the school, with what funds it already had, an endowment some- 
what in excess of 400,000 with an income exclusive of tuition fees of 
more than $14,000. 


Swan.—Carl Roebuck, ’03, is the newly appointed Police Prose- 
cutor. George S. Marshall, ’97, has just been appointed as Special 
Attorney of the Law Department. David L. Keating, ’02, has been 
appointed Second Assistant Director of Law in the Law Depart- 
ment, and is the youngest man ever selected to fill that important 
position. Harry L. Junk, ’97, is now the first Assistant Director 
of Law. All of these are for the city of Columbus, Ohio, and thus 
it will be seen that almost the entire law department of the city of 
Columbus is composed of Swan men. 

The new Page law building on the university campus was dedi- 
cated in a fitting manner on June 23. Addresses were made by 
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Gov. George K. Nash, Swan, Judge W. F. Hunter, Swan, Professor 
H. L. Wilgus, Kent, of the University of Michigan, and Judge 
Simeon E. Baldwin, of Yale University. Page Hall is one of the 
finest of American law school buildings. 


WAITE.—Henry Wade Rogers, LL.D., Kent, has recently been 
elected dean of the Yale Law School. C. La Rue Munson, Hon., 
who was lately elected President of the Pennsylvania Bar Associa- 
tion, is to deliver a course of lectures on “General Legal Practice” 
in the Yale Law School during June. Thomas Thacher, Waste, of 
New York City, is one of the members of the Yale Corporation. 

Handsome paintings of Hon. Morrison R. Waite, former Chief 
Justice of the United States (Waite), and of Hon. E. J. Phelps, 
W atte, former United States Minister to England, have been placed in 
the library of the Yale Law School. Hon. W. K. Townsend, Waite, 
Judge of the United States Circuit Court for New York, is the 
E. J. Phelps Professor of Mercantile Law and Admiralty Juris- 
prudence in the Yale Law School. Joseph ©. Dyer, ’89, has moved 
from New Orleans, La., to 2419 I avenue, Galveston, Texas, Chas. 
F. Russell, ’99, is now practicing at 27 Pine street, New York city. 
Arthur KR. Pennell, ’98, connected with the Buffalo Burdick case, 
died in Buffalo, March 10, 1903. 

LANGDELL.—During the past year the Fraternity has noted with 
pleasure the unique fact that Professosr James Brown Scott, Dean 
of the Illinois University Law School, has been Consul of Langdell 
chapter of that institution. Professor Scott attended the Chicago 
convention. He has now accepted a professorship in the Columbia 
University Law School and his presence should be of much benefit 
to Phi Delta Phi at Columbia and in New York. 

FuLLer.—C. W. Lucas, one of the charter members of the chapter, 
is now Assistant General-Attorney for the Kansas City Southern 
Railway Co., and has removed to that city. Page F. Carter, ’98, is 
now with the U. S. & Mexican Trust Co., at Kansas City, Mo. 

CHOATE.—Chas. B. Pike, ’96, formerly practicing in Chicago, is 
now president of the Hamilton Bank of that city. 


McCrain.—Chas. C. Converse, ’02, is practicing at Cando, N. D. 


Frecp.—E. E. Osgoode, ’99, is resident manager of the New York 
Export and Import Company and U. S. Vice-Consul General at Cal- 
cutta, India. Bayard P. Holmes, ’99, who for some years managed 
the eastern district of Thiel’s Detective Agency, has resigned that 
position and is practicing with offices at 87 Nassau St., New York. 
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Richard Knabe, ‘oo, died June 18, at the Smith Infirmary, Staten 
Island, after an operation for appendicitis. The trouble had 
bothered him considerably during the past few years and the last 
attack made the operation necessary. Bro. Knabe was born in 
New York City, July 30, 1878, graduated from the 12th Street 
High School and the Collegiate School, entered the law offices of 
Holm and Smith, and studied law with the evening and afternoon 
classes. He was admitted to the bar in 1901, during which year he 
was secretary to Sheriff Grell of New York City, at the expiration 
of whose term he formed a partnership with Francis X. Butler, 
assistant counsel to the sheriff, and then began practice with offices 
at 280 Broadway, New York. In October, 1902, he married Miss 
Ida Wellbrock of New York. Bro. Knabe was very popular among 
his classmates, a hard student, made friends readily, and had a most 


promising future. 
as 


DwicHT.—William Walker, ’99, one of the most able and re- 
spected of the chapter’s alumni and of the New York Alumnus Club, 
died in London, England, of typhoid fever, on July 27, while on a 
vacation accompanied by his mother who is the daughter of the 
Rev. Ebenezer P. Rogers, D.D., for many years minister of the 
Dutch Reformed Church in New York. He was born at High 
Bridge, N. J., in February, 1878, and his father, James H. Walker, 
dying when William was quite young, the family removed to Mont- 
clair, N. J., where they have since resided. He prepared in the 
Montclair schools, entered the Sheffield Scientific School at Yale 
in 1896, and graduated with high honors in 1899. His college 
course was marked with great distinction, and he won a number 
of important prizes for scholarship. After graduation he entered 
the law offices of Dexter, Osborn & Gillespie, in New York, and 
remained connected with that firm in close and confidential relations 
up to the time of his death. He studied at the New York Law 
School, graduating in 1901, and was admitted to the bar the same 
year. He made a specialty of bankruptcy law, developing marked 
talent in analyzing the complicated facts in such cases, and was 
rapidly becoming a recognized authority on its practice. His 
article “Surrenderable Preferences in Bankruptcy,” published in 
the Brier was probably the most widely noticed bankruptcy article 
of the year. He was well known among the United States Judges 
and Referees of the Southern District of New York, and earned 
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their well-merited approbation by his patient, courteous and thor- 
ough presentation of the matters in which he appeared before them. 

His modesty and unselfishness was such that his talents, sterling 
worth, and integrity were known best to those who had the happiness 
of his friendship. The ending of his life, just on the threshold of 
usefulness and distinction cannot be sufficiently lamented and is a 
distinct loss to the Fraternity and to the profession. 


HAMILTON.—Of the Hamilton 1903 men, Charlton B. Thomson 
is with S. D. Rouse, Boone Block, Covington, Ky.; Henry T. Hunt 
is with John R. Holmes, in Cincinnati; John F. Nielen, Jr., is prac- 
ticing in Hamilton, Ohio; Hart Stanberry is with P. B. Stanberry 
and Herman Richt, ’o1, in Cincinnati; and Reuben B. Robertson is 
with Robertson and Buchwalter, Carew Building, in Cincinnati. 
Charles L. Darlington, ’o2, has formed a partnership with his father, 
the Hon. Charles Darlington of Xenia, Ohio, under the firm name of 
Darlington & Darlington, with offices in the Carew Building, in 
Cincinnati. 

CoNKLiNG.—Norman Hutchinson, ’97, has been United States 
Charge d’affaires ad interim at Santiago, Chili, in the absence of 
the Consul. Howard S. Dean, ’98, is practicing in Detroit, Michigan, 
with offices in the Majestic Building. Harry L. Taylor, ’88, who, 
since he left Cornell has been practicing law in Buffalo, N. Y., has 
just been elected an Alumnus Trustee in Cornell University, and 
his election will have a salutary effect on the athletic interests of the 
university. Albert J. Coe, ’89, has, since he left Cornell, been prac- 
ticing as junior member of Filkins & Coe, at Medina, N. J. Mr. 
Coe has been City Attorney, but his time is now mostly taken up 
with railroad negligence litigation. John J. Hoppin, ’96, was 
married to Edith Jennie Preston, of Orange, N. J., on June 3, 1903. 
Mr. Hoppin practices at 160 Market St., in that city. 

DANIELS.—The Buffalo Law School has been reorganized. Dr. 
Christopher G. Tiedeman, Tiedeman, has been engaged by the board 
of control on a salary basis to take charge of the school, and will 
hereafter devote his entire time to this work. Among the members 
of the old faculty who will continue to give instruction in the school 
are Charles P. Norton, E. Corning Townsend and Adelbert Moot. 

STORY.—Stewart Chaplin, ’86, the author of several legal texts 
and a recognized authority on wills and trust matters, has quit 
practicing law and accepted a position with the American Croal 
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Products Company, a corporation of several millions capital with 
offices in New York City. Shelton K. Wheeler, Story, 98, has 
moved from Chattanooga, Tenn., to Tecumseh, Ala. 

Hon. William A Keener, Story, recently dean of the Columbia 
Law School, was appointed by Governor Odell, of New York, 
Justice of the Supreme Court of New York, First Judicial District, 
until January 1, 1903, to succeed the late Justice Miles Beach. He 
was nominated by the Republicans for the position but was defeated 
and is now practicing in New York City. He was succeeded in 
the deanship by Professor George W. Kirchwey, Story, who was 
elected chairman of the Section of Legal Education of the American 
Bar Association. 


LOAFING HIS SOUL. 


He looked, and was, a man of immense brain calibre, one who 
loved classical literature, high-grade music, and fine art. He is 
loafing his soul, with his chair tilted back against a post in the rear 
of a summer cottage; from his pocket protrudes a nickel dreadful, 
“Jewhillikins Jim, the Jumping Jackass of Juniper Jungle.” He is 
also pumping a ragtime tune from a ten-cent mouth organ, and 
thinks he is in paradise. Leaning upon the fence is a man whose 
face is distorted with disgust. He is gazing at the individual who 
is rendering the air with dreadful strains. 

“Ever going to quit it, neighbor?” finally asked the man on the 
fence. 

‘Pretty’ —tootle-de-tum-tarra-iddty-do—‘‘soon; quick as I finish 
this lovely’ —tum-iddle-dey-de-di-do-dum—“‘strain.” 

“Painful for you to do it ?” 

“Sometimes [’’—ti-iddy-zip-de-duden-do—“get up in the night 
and”—dee-id-dle-iddy-du-day-bim—“practice.” 

‘Been troubled long that way ?” 

“Only since I’’—fol-diddle-di-do-dum-de-do—*“came here to loaf 
my” —dum-diddy-dum-de-do-da-dey—‘“‘soul and  quit”—dee-wee- 
wink-wum-dip-de-do—“thinking about law.” 

“Heavens! You are a lawyer ?” 

“Worse; I’m a”—whang-lang-a-la-dey-lulu-lum—“Judge of the 
Supreme Court, and have to do this to get the cobwebs out of my 
head. I do it every summer. Just loafing my soul, you see.”—New 
York Times. 


Book Reviews. 





THE History OF THE SUPREME COURT OF THE UNITED STATES, 
WITH BIOGRAPHIES OF ALL THE CHIEF AND ASSOCIATE JUSTICES. 
By Hon. Hampton L. Carson, of the Philadelphia Bar. Illustrated 
with portraits of the fifty-eight judges, engraved by Max and 
Albert Rosenthal. 2 vols., pp. 650. Student’s edition, $8.00; 
regular edition, $16.00; De Luxe edition, $30.00. P. W. Ziegler & 
Co., Philadelphia. 

This work, in two volumes, bears a facsimile of the seal of the 
Supreme Court of the United States stamped upon the front cover 
of each volume. Somehow we do not approve of the use of the seal 
of the Supreme Court as a style of ornamentation for a book cover, 
no matter what the subject of the book, and we should have pre- 
ferred a more modest claim than that of the phrase “magnificently 
illustrated” which appears on the title page, together with the names 
of the illustrators, who, we are told in the preface, made etchings 
from paintings or photographs, “copies of each of which, the 
author, with much effort, obtained.” On the reverse of the title 
page is Horace Binney’s eloquent tribute to the Supreme Court of 
the United States which will bear repetition: 

“What Sir, is the Supreme Court of the United States? It is the 
august representative of the wisdom and justice and conscience of 
this whole people, in the exposition of their constitution and laws. 
It is the powerful and venerable arbitrator between the citizens in 
all questions touching the extent and sway of Constitutional power. 
It is the great moral substitute for force in controversies between 
the People, the States, and the Union.” 

It was not until some years after this that all moral substitutes 
for force failed, and the States of the Union engaged in a civil war 
in many respects unparalleled in history. Horace Binney, as is well 
known, was an ardent supporter of the United States Bank, the consti- 
tutionality of the act incorporating which was so vigorously assailed 
in McCulloch v. State of Maryland, 4 Wheat. 318. With reference 
to this celebrated case in which Pinkney, Wirt and Webster ap- 
peared for the bank, and Martin, Jones, and Hopkinson for the 
State of Maryland, which had assumed the right to impose a tax 
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on the Baltimore branch of the bank, our author, among other 
things, adverts to Mr. Justice Story’s glowing comment upon Pink- 
ney’s speech. “I never in my whole life,” wrote Judge Story of 
Pinkney’s effort, “heard a greater speech. It was worth a journey 
from Salem to hear it. His elocution was excessively vehement, but 
his eloquence was overwhelming. His language, his style, his 
figures, his arguments were most brilliant and sparkling. He spoke 
like a great statesman and patriot, and a sound constitutional lawyer. 
All the cobwebs of sophistry and metaphysics about state rights and 
state sovereignty be brushed away as with a mighty besom.” That 
Pinkney concentrated his whole force of brain and heart in the ad- 
vocacy of the cause he represented is apparent from the following ex- 
cerpt from his argument: “I have a deep and awful conviction,” ex- 
claimed this great lawyer and advocate, “that upon that judgment 
it wilJ depend mainly whether the constitution under which we live 
and prosper is to be considered like its precursor, a mere phantom 
of political power, to deceive and mock us—a pageant of mimic 
sovereignty calculated to raise up hopes that it may leave them to 
perish—a frail and tottering edifice that can afford no shelter 
from storm, either foreign or domestic—a creature half made up, 
without heart or brain, nerve or muscle—without protecting power 
or redeeming energy—or whether it is to be viewed as a competent 
guardian of all that is dear to us as a nation.” 

The work in hand attempts to combine -with biographical sketches 
of the Justices of the Supreme Court, a reference to the leading 
cases which have been decided from time to time by that august 
tribunal, together also with a so-called history of the Court, all pre- 
sented in rigidly chronological order. We must confess that the 
work, in the main, has not given us much satisfaction. We have 
failed to find any evidences of special originality in its composition 
and arrangement, its biographies are meagre and scrappy, and its 
references to and comments upon the cases selected not always the 
most thorough or convincing. Just why a work should have been 
attempted of the precise scope of the work in hand is not quite 
clear. To our mind it is neither exact nor full enough for the 
lawyer or student of biography, and by reason of its strictly chrono- 
logical arrangement and lack of analysis and coherency it would be 
scarcely useful for students of law or legal history. So far as any 
individuality of style or expression goes, the work is absolutely 
colorless. Mr. Carson is certainly well fitted to write such a work 
as planned. He is pleasantly remembered by the Fraternity for 
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his addresses before the New York Phi Delta Phi Club and we feel 
that he should have left the book until his busy practice and duties 
as Attorney General of Pennsylvania were sufficiently aside so that 
he might have been more just to himself and to his subject. Sepa- 
rate copies of any of the engravings that appear in the book may be 
obtained from the publishers on imperial Japan paper for one dollar 
each. 


THE Law AND PRACTICE IN THE SURROGATES’ COURTS IN THE 
STATE OF NEw York. By Henry Wymans Jessup, A.M., LL.D., 
Field. 2d edition. 8vo, pp. 1,824. Sheep, $10.50. The 
Banks Law Publishing Co., New York. 

The second edition of Mr. Jessup’s work on surrogates’ practice 
is one of the best answers to the oft-heard complaint of those lawyers 
who object to text-books as being valueless in comparison with 
well-made digests. It is undoubtedly true that there are many 
text-books published which are mere jumbles of cases, in which the 
statements of principles cover only those vague generalities of self- 
evident plainness obvious to the lay mind, and which invariably 
pass over every difficult question on which a perplexed lawyer 
searches their pages for assistance. There is, moreover, a not 
inconsiderable list of text-books whose later editions, done in slip- 
shod and careless fashion, trade upon a good reputation which the 
carefully written earlier edition has established. Mr. Jessup’s work 
on surrogates’ practice belongs to neither of these classes. It is 
not too much to say that it is one of the most carefully prepared of 
modern text-books. It covers a very dismal and difficult subject— 
the law and practice of a court of singularly complicated machinery, 
one in which more time of counsel is daily frittered away on legal 
mint, anise and cummin than perhaps any court in the country. Its 
wilderness of technical rules has been made more confusing and 
impenetrable by complicating decisions and yearly code amend- 
ments. The enormous amount of research which this book has 
undoubtedly required of its author is apparent by even a casual 
glance at its pages. 

The second edition, now published in two volumes, has been 
carried out in the same painstaking fashion which characterized the 
first. Its statements are clear. Its system, while unusual, is most 
excellent, and if in pursuing his plan of following in the text, in the 
precise language of judicial decisions Mr. Jessup occasionally loses 
continuity in thought or expression, this objection is overcome by 
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the additional assurance which it gives to counsel that the text is 
actual law and not simply the personal opinion of the author. This 
edition has been conscientiously revised and enlarged. The chapter 
on the transfer tax law is practically new, as the legislature made 
many changes in this law since the first edition of the work and 
there have been a multitude of new decisions dealing with the trans- 
fer tax. 

In other respects the new edition, in the main, simply brings up to 
date the principles contained in the previous edition by adding 
decisions which have been rendered since the first edition was 
brought out. The index to the second edition, like that contained 
in the first, is exceedingly well done. Mr. Jessup has put the bench 
and bar of New York under genuine obligations to him for the time 
and care which he has devoted to this valuable and exhaustive 


treatise. 
G. W. A. 


A BRIEF FOR THE TRIAL OF CRIMINAL Causes. By Austin Abbott, 
assisted by William C. Beecher, 2d edition. 8vo, pp. xx + 814. 
Sheep, $4.50. Lawyers’ Codperative Publishing Co., Rochester, 
New York. 

This volume should find a place on the shelves of every lawyer. 
While many practitioners, as far as possible, avoid the criminal 
courts, there is no attorney who should be totally unprepared to 
conduct a criminal cause when his client happens to be drawn into 
the criminal courts. For such emergencies this volume is peculiarly 
useful. In concise form it sets forth the various steps in a criminal 
proceeding from information and arrest to execution, outlining pro- 
cedure briefly and amplifying each head by numerous authorities, 
well selected from the various jurisdictions of the United States, 
and carefully condensed. It also records many statutory modifi- 
cations of the common law, particularly those relating to important 
subjects, such as testimony by the defendant in his own behalf. 

It should also prove serviceable to the “criminal” lawyer, for 
while it does not attempt to exhaust any subject, it cites leading 
cases upon all points which at once guide him to all the authorities 
upon the subject in question. 

As its name implies, it is particularly adapted to trials, devoting, 
as it does, almost one third of its entire contents to evidence. Little 
attempt is made to treat of constitutional questions, as these do not 
belong strictly to a work of this kind, and are exhaustively treated 
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elsewhere; nor does it attempt to give rulings on very peculiar and 
unusual points. | 
The work is well indexed, and the division into chapters and 
subjects is of such a character as to reduce to a minimum the labor 
of finding any particular subject. The book should, and doubtless 


will, meet with the success it well deserves. 
F.C. M. 


A TREATISE ON THE LAW OF AGENCY IN CONTRACT AND TorT. 
By George L. Reinhard, A.B., LL.D., Foster, Dean of the 
Indiana University Law School, Ex-Justice of the Indiana Ap- 
pellate Court. 8vo, pp. cxi + 656. Sheep, $4.50 The Bowen 
Merrill Co., Indianapolis, Indiana. 

Unlike many of the newer law text-books, this treatise is not a 
second, a third, or a fifteenth edition of a book published thirty or 
forty years ago, and so one does not find an inharmonious con- 
glomeration of the old law and the new, or the law as set out in 
the text modified by a footnote giving a change in the law as 
determined by the recent decisions. Nor does one find contradictory 
statements, resulting from an oversight in failing to change in some 
place the text in an old edition as it should be changed to make it 
consistent with the modern law as it is correctly set forth in other 
places in the book. The author has been conscientious in bringing 
his book strictly up to date, as he cites several 1902 decisions and 
Massachusetts and New York statutes of 1902. 

The first ten chapters present the general principles of the law 
of agency. The following chapters deal with particular classes of 
agents, and apply to each class the usual law of agency with the 
varying modifications affecting the particular class. Among the 
principal classes of agency he treats of attorneys-at-law, auctioneers, 
bank officers, brokers, factors, insurance agents, traveling salesmen, 
public agents, and servants. The chapter on traveling salesmen 
contains thirteen pages, and deals with a very important, and at the 
same time usually neglected, phase of agency. 

The book as a whole is very instructive and accurate, and the 
faults are minor. The same rule is often repeated in almost identical 
words used elsewhere in the same paragraph, again, the definition 
of agency, paragraph 6, as “the jural relation subsisting between 
two competent parties, one of whom is called principal and the 
other agent,” is rather unsatisfactory—“darkening counsel by words 
without knowledge.” 
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In paragraph 107 the author uses the word “validify,” which is not 
found in even the most modern dictionaries. In the prospectus it 
is said that over ten thousand well-considered cases are ated. The 
book, then, is incomplete in omitting in the table of cases all the cases 
cited, as at the very most not more than 8,270 are given in such table. 

One outside of New York would infer from section 400 that 
there were no women lawyers in New York; the case on which the 
author relies no longer determines the law on this point. In the 
appendix are given in full the employers’ liability laws of six dif- 
ferent jurisdictions. This is quite important as they work great 
changes in the common-law relation of master and servant. As a 
whole the book is satisfactory and will be of use for ready reference. 

M. I. Sr. J. 


CASES ON INTERNATIONAL Law, selected from Decisions of English 
and American Courts. Based on Snow’s Cases and Opinions 
on International Law. Edited with Syllabus and Annotations. 
By James Brown Scott, Langdell, A.M., J.U.D., Dean of the 
College of Law, University of Illinois. 8vo, pp. xvii + 961. 
Buckram, The Boston Book Company. Boston. 

This is a revision of the collection of cases published in 1893 by 
Dr. Freeman Snow of Harvard University. The general plan of 
the original collection has been retained, including the admirable 
analytical syllabus. Many cases have been added which might prop- 
erly have had a place in the volume as first issued. In addition, it 
is interesting to note that two prize cases growing out of the 
Spanish-American war, The Panama, 176, U. S. 535, and The 
Carlos F. Roses, 177 U. S. 655, have been reported at length, and a 
number of other prize decisions of the same period are cited in the 
notes. 

The exploits of the ante-bellum filibusters along the Florida and 
Cuban coast are recalled by the case of The Three Friends, 166 
U.S. 1. A serviceable index-digest rounds out the volume. 


In Lighter Vein. 


FAMILY HISTORY. 
She had fifteen million dollars, 
Placed in bonds, and shares, and rents; 
He had fifteen million dollars, 
So they merged their sentiments. 
And they raised a son, a lawyer, 
Who is worth just thirty cents. 


A SOUTH CAROLINA FINDING. 
After due deliberation the coroner’s jury returned this: “Wilful 
neglect of duty on the part of the deceased. He went out unarmed, 
knowing the other fellow was in town.”—Chicago Record-Herald. 


AN OPINION. 

The railway magnate seemed put out when the old gentleman who 
had retired from the bench and resumed practice would not promise 
an opinion for the afternoon, so the old gentleman remarked in his 
pleasant way: “Perhaps you better see my son Tom. He’s just out- 
side and will give you an opinion within five minutes. You see, 
he finished the law school in June.” 





EXAMINING IN HIS FIRST PROCEEDING. 
. And what are your duties at the bank? 
. Cleanin’ it out. 
. Cashier, bookkeeper, or janitor? 


And where was your maid at that time? 
. In my boudoir, arranging my hair. 

. And where were you? 

. sir!—!! 


>I > 0 PO 


THE NEW OFFICE BOY. 

We recently had occasion to ring up J. P. Morgan & Co. ‘Fhe 
boy at the office exchange, who had just come to us from a 
mercantile house, got the call thus: 

“Ts this 1076 Broad ?” 

“Yes.” 

“J. P. Morgan & Co. ?” 

“Yes, what is it?” 

“J. P. to the phone!” 
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WILLIE’S VIEWS OF OUR PROFESSION. 

A teacher in a New York boys’ school recently asked the pupils 
to state the first and second choice of profession they wished to 
follow when grown. One of the boys, Willie by name, and whose 
father may have been an attorney, answered them thus: “When I 
grow up I shall be a clerk in Siegel & Cooper’s store. I shall buy 
a nice house in the country and have an automobile in which I can 
ride to the city every morning. I shall also buy a yacht and take 
trips on it every summer. If I cannot be a clerk in Siegel & 
Cooper’s I shall be a lawyer and do the best I can.” 


A PROBATE PROCEEDING. 

She tripped daintily into the office of the Register of Wills, smiled 
and began: 

“This is where wills are filed isn’t it?” 

Yes.” 

“Then, Miss Blank, my client, wants me to look at the will of 
her aunt, Mrs. Mary Ellen Dash.” 

“Very well, when did she die ?” 

“Why she isn’t dead!” 

“Then her will is not here, for we have only wills of deceased 
persons.” 

“I think it would be much more interesting to have the wills of 
living persons, but thank you,” and she departed as she came. 


A MATTER OF RELATIONSHIP. 

Dan Bryant’s statement to his attorney was as follows: I married 
a widow who had a grown-up daughter. My father visited our 
house often, and fell in love with my stepdaughter and married 
her. So my father become my son-in-law and my stepdaughter my 
mother, being my father’s wife. Some time after my wife had a 
son; he was my father’s brother-in-law, and my uncle, for he was 
the brother of my stepmother. My father’s wife, my stepdaughter, 
also had a son; he was, of course, my brother, and my grandchild 
also, for he was the son of my daughter. My wife was my grand- 
mother, because she was my mother’s mother. I was my wife's 
husband and grandchild at the same time; and as the husband of a 
person’s grandmother is his grandfather, I was my own grand- 
father. My father and my wife were killed in a common disaster, 
leaving wills devising and bequeathing their property to their re- 
spective children in equal shares. I have now married my father’s 
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wife, and wish to know what the present relationships are and how 
the property will be divided. 


THE NEGRO AND THE LAW. 


The New York Times tells of one Sam Johnson, a negro, indicted 
in Cincinnati, and charged with the theft of a ham. Johnson was 
stiff-necked, for the only witness against him was a man of his own 
color, and “one nigger’s word is as good as ‘nuther’s,” said Sam. 
“He'll swar I did, an’ I'll swar I didn’t.” The case came up for 
trial, and the indictment was read: “The State of Ohio against 
Samuel Johnson, defendant,” etc. 

As he listened, Johnson turned gray, and at the demand for a 
plea, rose to his feet, ignoring the counsel assigned to him. 

“Youah Honah,” said Johnson, “I’se not been treated right, 
nohow. I t’ought dar wuz only one nigger ’gainst me, an’ heah’s de 
whole state ob Ohio. I wuz not ’feared ob dat nigger what seen me 
hook de ham, but I’se got no show now. De whole blame State 
’gainst me’s too much. Yessir, I took de ham. I pleads guilty. 
But I’d like ter know whar all de watchers wuz hidin’, I suttinly 
would.” 

Another old darky, says the Buffalo Commercial, was put upon the 
witness stand and was asked whether he would understand what 
would happen if he did not tell the truth. He replied: “I ’specs our 
side’ll win de case, sah.” It was a negro of a similar type who was 
being tried on a criminal charge, and during the preliminary part 
of the trial he had a juror challenged on the ground of prejudice. 
“Are there any more jurymen who have a prejudice against you?” 
inquired his counsel. “No, sah,” replied the old man, “de jury is all 
right now, but I sholy would like to challenge the judge.” 


A CHARGE BY A J. P. 


In a Western state, whose laws provide for a jury of six in suits 
before justices of the peace, a German was elected to that high and 
honorable office. The old gentleman was naturally smart, and, 
being prosperous, was something of an oracle in the neighbor- 
hood ; but law was a thing he knew as little about as most of his 
predecessors and successors of the J. P. genus. 

When his first case came on he listened with reasonable attention 
to the evidence, but with wrapt interest to the arguments of counsel 
for both plaintiff and defendant. 

When the arguments were closed he appeared very ill at ease, and 
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not until reminded that it was his duty to charge the jury did he 
offer any suggestion touching the case in hand. But he came up 
to the situation that confronted him like a man and a judge. 

“Gentlemens of der tschury,” he said, “as dis ist mein first 
oxberience in tschargin’ a tschury, I hartly knows vat do say do you. 
But as eet ist mein tuty to tscharge you somedings I vill do der pest 
vat I knows how. 

“Eef you peleeves all vat der lawyer for der blaintiff haf said, den 
I tscharge you dot eet is your tuty to find your ferdict for de 
blaintiff, und assess hees tamages as you dink righdt, not do oxzeet 
five huntret tollars und der cosdts, vich you must nod vorged. 

“But eef, on der odder hant, you peleeves all vat der tefendant’s 
lawyer haf saidt, den eet ees your tuty to fint for der tefendant. In 
dot case you vill tschust do id, und say nodings apoud it, oxcepding 
der costs, vich you moost nod vorged. 

“But, tschendlemens, if on der odder hant,"You are ligke me apout 
dis maddter, unt dondt peleeve a tamt vort vat eider one of dem haf 
saidt, den I doan’ know vot in der hell you are goin’ ter to.”—Green 
Bag. 


DOWN ON THE WABASH. 


The late “ Biff” Hall, who was for several years previous to his 
death a few days ago a Police Magistrate in Chicago, had a man 
before him at one time when a song, now not altogether forgotten, 
was decidedly popular. 

“What is your name?” demanded the Magistrate. 

“George Banks.” 

“What’s your business ?” 

“T’m a railroad brakeman.”’ 

“What road ?” 

“The Wabash.” 

“Here’s where I get even,” remarked the genial “Biff.” “ I will 
fine Banks of the Wabash five dollars.”—New York Times. 
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Birmingham 
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GEORGE L. JONES 
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City Attorney Nevada Co. 
Modesto 
JOHN M. WALTHALL 
Pomeroy, ’98 
District Attorney Stanislaus Co. 
Riverside *Phone, 116 Red 
CROWE & DENNIS 
Evans Block 
G. Caartes Dannts, Miller, ’oo 
San Francisco 


JAMES L. HOPKINS 
Cooley, ’90 
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14 Sansome Street 
San Francisco 
THOS. ALLEN PERKINS 
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Crocker Building 


San Francisco 


WM. IRVIN BROBECK 
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San Francisco 
JOHN A. SANBORN 
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4 Sutter Street 


San Francisco 
SIDNEY McM.:VAN WYCK, Jr. 
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CANADA 
Brockville, Ont, 
ELMER W. JONES 
Osgoode, ’98 
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| Fulford Block 
Toronto 
W. M. GRIFFIN 
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O’GARA, WYLD & OSLER 


Barristers, etc. 


GLva OsLEn , 
Osgoode, "98 Molson’s Bank Chambers 
Vancouver, B. C. *Phone, 143 


A. B. POTTENGER 
Osgoode, ’96 
Flack Block 


CONNECTICUT 
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Denver 
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ALVA B. ADAMS 
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Marshall, ’02 
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Chicago 
ISRAEL SHRIMSKI 
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1048 Tribune Building 
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. Fra Rusx 
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16 E. Fullerton Ave. 
Chicago 
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IOWA 


Council Bluffs 
JOHN J. HESS 
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Gardiner 
Kent, ’84 
References: First National Bank and Citizens’ State GUY A. HILDRETH 
Bank, Seneca Webster, ’o 
KENTUCKY Leng Distance ’Phone, 21-4 City Solicitor 
Louisville MASSACHUSETTS 
MUIR WEISSINGER Great Barrington 
Story, '94 Howard Mayhew Whiting 
420 West Walnut Street 2and 3 Robbins Block 


Sun Life Insurance Company Building Howargp M. Wurrine, Webster, ’99 
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Louisville Lowell 
S MAZYCK O'BRIEN WORACE SARGENT RACON 
Miner, ot ; NA ther ,* gg 
ALAN 14 Baxèant S 


Kentucky Tile Bidsg. 
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‘worcester 
THAYER & RUGG 


811 and 812 State Mutual Building 
AnTaur P. Ruaa, Waite, °86 


Worcester 

TAFT, MORGAN & STEWART 
314 Main Street 

manust I. Moncax, Webster, ’93 


MICHIGAN 
Grand Rapids 
Taggart, Denison & Wilson 
Michigan Trust Co. Building 
Anraur C. Denrson, Kent ’83 
Saginaw Phone, 567 
SMITH & THAYER 
Eddy Building 


Watts C. Surrn, Kent, ’99 
Russaxt B. THAYER, Kent, ‘oo 


Sault Ste. Marie 


JOHN A. COUCH 
Hamilton, ’90 
Formerly Judge of Probate 
Sault Ste. Marie 
ROBERTS P. HUDSON 
Kent, ’99 
Price & Harrison Block 


MINNESOTA 


St. Cloud 


TAYLOR & JENKS 


McClure & Searle Block 
Jauxs E. Januxs, Marshall, "06 


MISSOURI 
Kansas City 


POWELL & POWELL 
New York Life Building 


ELuxen N. Pows tt, Green, ‘95 


Kansas City 
ADRIAN F. SHERMAN 
Green, ’97 
Hite & Sherman Board of Trade Bldg, 
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St Louis 
ROBERT W. HUIE, Jr. 
Minor, ‘02 
Fullerton Bldg. 
St Louis 
BOOGHER & TAYLOR 
Corporation Lawyers 
Suite 600 Carleton Building 


Joux H. Boocuxn Panar Posr TarLon 
Coo.ry "90 Cooley, ’9x 
St. Louis 
V. M. PORTER 
Cooley, ’94 
Rialto Bldg. 220 North Fourth St. 


MONTANA 


Butte 
ROOTE & CLARK 


W. A. Crarx, Jn., Minor, ’99 19 West Broadway 


NEBRASKA 


Omaha 
O'NEILL & GILBERT 
U. S. Nat'l Bank Bidg. 


General 


WiLLiAM ©. GILBERT Practice 
Collection Department 


, "ga 
NEW HAMPSHIRE 


Concord 
MARTIN & HOWE 
Practice in State and Federal Courts 
DsWirr C. Hows, Webster, ’94 





NEW JERSEY 
Camden 
HENRY I. BUDD, Jr. 
Gibson, ’92 
101 Market Street 
Long Distance Telephone 
Newark 
JAS. E. HOWELL 
Kent, ’70 
Prudential Building 


Court & Howat. 
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Plainfield New York 
W. S. ANGLEMAN WM. RAIMOND BAIRD 
Field, ’91 Story, 82 
103 East Front Street 271 Broadway 
NEW YORK Pan Capote Les Excusively. Ofc ta 
Brooklyn New York 
HENRY E. NELSON EDWIN L. GARVIN 
Field, ’98 Field, '99 Broad 
220 wa 
186 Remsen Street Residence, 2103 Church Avenue, Brooklyn d 
“WOOD & BULL New York 
JAMES L. SUYDAM 
844 Prudential Building Field, °89 
Lynvon D. Woon, Conkling, ’88 49 Wall Street 
Residence, Tarrytown-on-Hudson 
Buffalo . —————— 
J. B. SCOVELL New York 
Conkling,’9t Carter, Hughes, Rounds & Schurman 
SN ALTER S.CanTæn (Hoa.) ; Caas.E. Hucuss, 
Cayton cater ba ae 
J . W. CORNAIRE pa 4. Be nr Rarmonn M. Lowss, ek 
Comstock, ’99 ilton oo. 
d New York 
DAVIS & LUSH J. ALBERT STOVER 
59 Main Street Field, ’99 
Romnano Dans Conkling, 's 45 Broedway 
Elmira New York 
GEORGE McCANN Bostwick, Morrell & Bates 
Conkling, "88 Cable “Quiz” 27 Pine Street 
RocxwaLz & McCann Masonic Temple Cuaatas Ff anni, Field, k Liner vs H we ins 
Torrinc, Ya” 
Medina 
FRED B. SKINNER New York 
Conkling, ’97 EDWARD C. PARISH 
Downs & Kearney Bldg. Story, '98 
a 52 Wall Street 
New York *Phone, 5354 Cortland | With Emmett & Robinson 
ARCHIBALD R. WATSON New York *Phone 800-Jehs 
Minor 94 WHITE & WING 
31 Nassau St. 
———— | Tuomas E. Wixc, Lincoln, ’9s5 20 Nassau St. 
New York 1542 Cortlandt |_|... © 
WARLAND & WARLAND | "7% 
EUGENE LANIER SYKES 
41 Park Row 


16 Court Street, Brooklyn 
Francis HATHAWAY WARLAND, Field, "99 


Minor, ’97 
Seventh National Bank Bldg., 170 Broadway 


PROFESSIONAL DIRECTORY. 


New York 


HENRY W. SHOWERS 
Comstock ’98 


Bank of Commerce Building, 31 Nassau St 


New York 
WILLIAM A. CAMPBELL 
Jay ’99 
165-157 Broadway 


With Boarpmax & BoaRDMAN 
Telephone, 733 Cortlandt 


New York City 


JEWELL FLOWER 
Webster, ‘99 
Corporation Law. 25 Broad Street 





New York 


OTTO VON SCHRENCK 


Field, '97 


With Barsszn & KNAUTE 49 Wall Street 


New York 
ALGER & SIMPSON 
203 Broadway 
Mail and Express Bldg. 
Georor W. Acar, Field, ’95 
New York *Phone, 2325 Cortlandt 


JOHN LAWRENCE FARRELL 
Field, ’99 

66 Broadway 

New York * Phone, 677 Cortlandt 


HENRY SAMUEL MORTON 
Dwight, "99 


Patent Causes 31 Nassau Street 
New York 
OTTO B. SCHMIDT 

Field, ’oo 

With Cannon & CANNON 115 Broadway 

New York 

BAYARD P. HOLMES 

Field, ’99 

Life and Accident 87 Nassau Street 

New York *Phone, 1237 Broad 


WILLIAM J. SPALCKHAVER 
Field, ’o2 
69 Wall Street 
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Rochester 
HAROLD C. MITCHELL 
Conkling, ’93 
Mrrcmezz & Bostwick 693 Powers Bidg. 
Syracuse Telephone, 425 


BURDEN & SHANAHAN 


412, The Bastable 
R. J. SHananam, Comstock, "96 





Utica 
_C. D. PHILLIPS 
Jay, ’0o 
12 Mann Building 
NORTH CAROLINA 
Oxford 


ROYSTER & HOBGOOD 


FranxciN P. Hoscoon, Jr, Marshall, °98 


NORTH DAKOTA 


Minot 
LE SEUR & BRADFORD 


B. H. Braprorp, Dillon, ’o2 


OHIO 
Cincinnati 
A. F. HERBSLEB 
Hamilton, ’89 
ptet Suite 407-8 Pike Bldg. 
Cincinnati 
JOHN R. SCHINDEL 
Hamilton ’99 
307 Neave Building 
Columbus "Phones, 913 
HARRY H. HERSHEY 
Swan, ‘98 
1201-6 New Hayden Bldg. 
Greenville 
GEO. A. KATZENBERGER 
Kent, ’90 
521 Broadway 


Ecrior & KatTzEenserGcer 





Newark 


FLORY & FLORY 
22% South À SK 
Cuas. L. Front, Soran,’ 99 
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OKLAHOMA SOUTH DAKOTA 
Oklaboma City Sioux Falls 
W. F. WILSON AIKENS & JUDGE 
| Minnehaha Bldg. 
128% Main Street Hanozp E. Jupcz, McClain, ’94 . 
0 ON Webster 
REG EDWARD W. TAYLOR 
Portland Dillon, ’93 
R. ine, oo ER . Commercial Law lanes e's Attorney, Day County 


Room 631 Chamber of Commerce Bldg. TENNESSEE 


Knoxville 


PENNSYLVANIA 
LUCKY,SANFORD & FOWLER 
Erie East Tenn, Nat'l Bank Bldg. 
WILLIAM PITT GIFFORD Epwazp T. Sanrorp, Choate, ’89 
Miller, "96 
714 State Street UTAH 
Philadelphia *Phone 31-16 Salt Lake City . 
HENRY N. ROBISON Pierce, Critchlow & Barrette 
M ball 196 McCormick Building 
, Wicriam J. Bannerre, Cooley, ‘os 
’ Drexel Building | ——— 
Salt Lake City 
Philadelphia S. P. ARMSTRONG 
HENRY K. FRIES Hamilton, ’87 
Gibson, 87 Central Block 
1328 Chestnut Street VERMONT 
Hall Building Telephone 3, 44,56 D | 
Philadelphia Burlington Long Distance ’Phone, 321-2 
P 
HARRY S. HOWARD 
JOSEPH A. CULBERT Field, ’99 
Gibson, ’97 156 College Street 
607 Stephen Girard Bl dg. Investment Securities. Management of Estates. 
Leng Distance Telephone St. Johnsbury 
Pittsburg PORTER & THOMPSON 
DAVID M. ALSTON Franx D. Toompson, Webster, ’99 
Kent, '83 VIRGINIA 
435 Fourth Avenue Lynchburg 
RHODE ISLAND R. H. T. ADAMS, Jr. 
eee Minor, ’95 
Providence Telephone, 406 Union | State and Federal Courts 8 and 9 Law Bidg. 
HENRY E. TIEPKE Weytheville 
Webster &. KE TRINKLE 
Wilcox Building A Custom Foose St. Month 
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WASHINGTON Milwaukee *Phone, 786 Main 
Bremerton DURANT, PRICE & COWEN 
ROY S. HAYWARD 902-909 Wells Bidg. 
McClain, ’o1 Grimorz D. Price, Kent, ’95 
Everett Milwaukee 
McLAREN & SHORETT VILAS, JENNER & FREEMAN 
Dorchester Block 1017-1019 Wells Bldg. 
W. G. McLaren, McClain, ’o2 CHARLES A. Viras, Harlan, ‘or 
Seattle | Prentice 
FREDERICK W. KELLY J. W. HICKS 
Harlan, ’91 Harlan, ’0o 


312 New York Block | Successor to Guo. H. Sinciaron 
Telephone, Main 1162 _ . 








WISCONSIN WYOMING 
Green Bay Buffalo 
SHERIDAN & EVANS PARMELEE & HILL 
Postoffice Building C. H. PanuaLzs, Kent, "8 
Paizrr SHERIDAN, Harlan, ’94 —__—_————- 
Wirttam L. Evans “ ‘94 Cheyenne 
Madison MATSON & KENNEDY 
SANBORN & SANBORN Carey Block 
Ropgricx N. Matson, ’ 
Joux B. SANBORN, Harlan, ’o1 T. Brae KannEDY, } Comstock, 97 
FRATERNITY PINS | DIAMONDS 
and NOVELTIES WATCHES 
Send for Illustrations and JEWELRY 


CHARLES I. CLEGG 


Successor to the Fraternity Department of 


SIMONS BRO. & Co. 


Official Fraternity Jewelers 
616 CHESTNUT ST. 
PHILADELPHIA 


SILVERWARE COLLEGE PINS 


CUT GLASS ost 


and ART OBJECTS | and TRONSSES 
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COOLEY—Law Department Washington University 
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POMEROY—Law Department University of California 
CONSUL—William Orrick................. 532 Market Street, San Francisco. 
SCRIPTOR—Shepard Els................... Crocker Building, San Francisco. 


MARSHALI—Law Department Columbian University 
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HAMILTON—Law Department University of Cincinnati 


CONSUL—Henry T. Hunt........ 627 Oak Street, Avondale, Cincinnati, Ohio. 
SCRIPTOR—Hart Stanberry................ Hotel Gillespie, Cincinnati, Ohio. 


GIBSON—Law Department University of Pennsylvania 
CONSUL—John William Hallahan..Law Dept. Univ. of Pa., Philadelphia, Pa. 
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CHOATE—Law Department Harvard University 
CONSUL—Walter B. Howe............. 27 Winthrop Hall, Cambridge, Mass. 
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WAITE—Law Department Yale University 
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FIELD—Law Department New York University 
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CONKLING—Law Department Cornell University 
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MINOB—Law Department University ot VTircinia 
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SCRIPTOR— Winston Parrish........0-- 


DILLON—Law Department University of Minnesota 


CONSUL—Jay A. Kennicott..... 1318 Eighth Street, S. E., Minneapolis, Minn. 
SCRIPTOR—James C. Scribner..218 Third Avenue, 8. E., Minneapolis, Minn. 


DANTELS—-Law Department Buffalo University 
CONSUL—A. Glenn Bartholomew....1106 Prudential Building, Buffalo, N. Y. 


SCRIPTOR—Gerald B. Fluhrer....... 1106 Prudential Building, Buffalo, N. Y. 
CHASE—Law Department University of Oregon 

CONSUL—A. M. Ellsworth........... 149 Abernethy Street, Portland, Oregon. 

SCRIPTOR—Bert E. Haney......... 443 West Park Street, Portland, Oregon. 


HARLAN—Law Department University of Wisconsin 
CONSUL—John C. Stevens..Phi Delta Phi House, 207 State St., Madison, Wis. 


SCRIPTOR—Robert L. Frost.............. 614 Langdon Street, Madison, Wis, 
SWAN—Law Department Ohio State University 
CONSUL—Kar] E. Burr................ 60 Jefferson Avenue, Columbus, Ohio. 
SCRIPTOR—Francis H. Game....... University Law School, Columbus, Ohio, 
McCLAIN—Law Department University of Iowa 
CONSUL-—Robert J. Bannister...... University Law School, Iowa City, Iowa. 
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LINCOLN—Law Department University of Nebraska 
CONSUL—J. J. Ledwith, Phi Delta Phi House, 1411 Mass. Ave., Lincoln, Neb. 
SCRIPTOR—Ray V. McGrew.................. 1174 Station A., Lincoln, Neb. 

OSGOODE—Law School of Upper Canada 
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FULLER—Law Department Lake Forest University 


CONSUL—Samuel W. Banning............. 1805 Marquette Building, Chicago. 
SCRIPTOR—Franz W. Castle.......... 1020 Chamber of Commerce, Chicago. 
MILLER—Law Department Stanford University 
CONSUL—Frank W. Doan............ University Law School, Palo Alto, Cal. 
SCRIPTOR—William G. Morrison........... Sigma Nu House, Palo Alto, Cal. 


GREEN—Law Department University of Kansas 
CONSUL—Wallace H. Anderson.....University Law School, Lawrence, Kan. 


SCRIPTOR—C. M. Mills............. University Law School, Lawrence, Kan. 
COMSTOCK—Law Department Syracuse University 
CONSUL-—H. Davenport Cornwall...... 932 University Block, Syracuse, N. Y. 
SCRIPTOR—Howard B. Mullin........ 433 University Block, Syracuse, N. Y. 
DWIGHT—New York Law School 
CONSUL—Walter E. Hope................... 49 Wall Street, New York City. 
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FOSTER—Law Department Indiana University 
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tions relating to it should be addressed. 


CONSTITUTION AND SONG-BOOEK 


Copies of the Constitution and the Song-Book are sent free by the Secre- 
tary, on request of members; Chapters are supplied on request of Scriptors. 


THE BRIEF OF PHI DELTA PHI 


Edited by CHARLES F. BosTICK and CHAs. HENRY TOPPING, 15 William 
Street, New York City. 


The Brief is a quarterly magazine, established by the Sixth General Conven- 
tion of the Fraternity, Washington, D. C., December 29, 1899. Subscription is 
two dollars per annum, payable in ‘advance; single copies are fifty cents; back 
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scription of undergraduate subscribers begins with the next issue after notice to 
the Business Manager, and such subscriptions are stopped at the end of the paid 
term unless the Business Manager is notified to continue. All communications 
and remittances should be sent to Mr. Topping, 15 Willlam street, New York 
City. Subscriptions can be sent to 41 North Queen street, Lancaster, Pa., or to 
15 William street, New York City. 
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